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A

SYSTEM

OF

MORAL PHILOSOPHY.

BOOK II. CHAP. IX.

Concerning CONTRACTS or COVENANTS .

A

what.

CONTRACT is " the confent oftwo or more in A contrat

"the fame deſign, mutually expreffed with a

" view to conſtitute or abolith ſome right or

" obligation." We have already ſeen the neceſſity of

frequent tranflations ofproperty by conſent ofthepro

prietor, and of a conftant, focial intercourfe of offices

among men in giving mutual aſſiſtance . The law of

nature requires and obliges us all to be ready volun

tarily to doall kind offices in our power,and everygood

man is thus diſpoſed ; and yet expreſs contracts about

them are neceffary among the beſt of men.

them.

For tho' men are obliged to focial offices , yet they The neceſſity of

are not bound, except humanity to the indigent re

quires it, to give their goods or labours to others for

nothing. Such obligation would have all the bad ef

fects of a community of goods . The wealthy need

more frequently the labours of the indigent, and the

indigent muſt be fupported by the compenfations they

get for them. There muſt be mutual agreements a

bout theſe things .

VOL. II. A



2 CONTRACTS and COVENANTS.

Book II.
Again ſuppoſe the very beſt difpofitions in my

neighbours toward me, and toward each other ; yet I

cannot take my meaſures in dependance on their aflif

tance, without a previous contract. I muſt know their

leifure hours, the fervices they can do me confiftent

ly with their other duties of life ; and they muſt know

how far I can fupply their wants, and affift them in

their need, otherways they must concert their affairs

with others who can anfwer their neceffities. The

reaſons therefore which fhew the neceflity of a ſocial

life, fhew alfo the neceffity of contracts, and the obli

gation of faithfully obferving them.

Somemore immediate principles in our nature firſt

fuggeft our obligation. Nature has given us thefaga

city to contrive means by ſpeech, or founds appointed

to be the figns of thoughts, to communicate our fen

timents, deſigns , and inclinations to others, and has

made us prone to communicate them by a natural o

pennefs of mind, till fome experience of inconveni

ence from too much openneſs reſtrain us ; we have al

fo an immediate natural approbation of this difpofi

tion ; and a yet higher approbation of a ſtedfaft vera-

city and candour in ſpeech, whether we are relating

facts, or affuring others of our defigns and intentions ;

and on the other hand have a natural immediate dif

like of a felfiſh fullen dark taciturnity, and a yet high

er happrobation of falfhood and infincerity in narra

tions, or profeſſions ofour intentions or engagements,

and of all intentions of deceiving others, and difap

pointing them of what by our fpeech we cauſed them

The grounds of

of ligation.
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3

I

to expect from us. Such conduct alfo appears plainly CHAP . 9.

injurious and affronting to our fellows, who have a

natural defire to know the truth, and an averfion to

error and deception ; and who from our focial con

ſtitution have a claim upon us that we fhall not dif

appoint the hopes we have given them about any of

fices we undertake for them. Theſe parts of our con

ſtitution more immediately fuggeft our obligation to

faith in contracts,and the moral turpitude ofviolating

them.

olating them.

Theviolation ofcontracts , on this account, is plain- The guilt ofvi

ly a greater crime, than refufing a like unpromifed of

fice of humanity which is in our power, when other

circumſtances are equal. The later fhews indeed a

want of the proper degree of focial diſpoſitions, but

cauſes no new detriment in life. But infidelity in a

contract offends alfo againſt a ſtrong moral feeling in

our hearts, and diſconcerts the meaſures of others,

who in dependance on the contract may have omitted

to provide the aſſiſtance they might otherways have

obtained. Such breaches of faith, were they frequent

in fociety, muft deſtroy all focial commerce.

II . Tho' men are on all occafions obliged to act

the humane prudent part toward others , and not to

grafp at unreaſonable advantages from their raſh or

weak engagements ; yet fo great is the neceflity of

maintaining faith in contracts, and the detriment to

fociety from diminiſhing it, by allowing many evafi

ons and inextricable difputes about contracts ; that in

all matters of commerce about which men are valid

1

A 2



4

CONTRACTS and COVENANTS.

BOOK II. difpofers, whatever contracts we make, not induced by

any fraud or error in the known and profeffed conditi

ons orunjuſtviolence, weareobliged to obferve and ful

fil , tho' wehave contracted imprudently for our ownin

tereſt, or even contrary to fome imperfect obligations

toward others. The other party acquires an external

right, with which we are obliged to comply when it is

infifted on; tho' he is acting againſt humanity and real

juftice in infifting upon it. To fuch cafes the common

maxim * is applicable, that "many things which ought

" not to have been done, yet when done, are obliga

(6 tory.".

In what mat

ters they are va

lid.

This rule holds generally in all matters of com

merce † committed to human prudence, in all alien

able rights, in fuch actions or performances as are not

directly impious toward God, nor oppofite to fome

perfect right of another, nor to fome ſpecial law prohi

biting our tranſactions about them : contracts in which

men fin againſt fome general law may be obligatory ;

or fuch as are againſt the intereſts of their friends or

families, where their right is only imperfect : ſuch con

tracts too muft likewife be of fome detriment to the

publick. But the allowing men to recede from all im

prudent contracts would be of far greater detriment,

as it would obftruct all commerce, or occafion innu

merable inextricable debates. Whoever repented of

a bargain, could always plead the imprudence of it,

* Plurimafieri non debent, quaefacta

valent.

|

Her moral writers regard chiefly the

moralpower, or right of adminiſtration or

managing fuch matters : theprincipium veľ

facultas dans validitatem actui, more than

the prudence of what is done.
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the lofs his friends or family would fuftain, its oppofi- CHAP . 9.

tion to the general command of providing for our

own, and to our obligations ofhumanity. All nations

appear ſenſible of this, by confirming imprudent con

tracts about matters of commerce, and feldom allow

ing redreſs, except where the inequality or the lofs fuf

tained by one party is very great and manifeſt.

III. The law ofnature as well as civil laws diftin- Three forms of

guiſh three forms of ſpeaking about our future acti - peaking about

ons or preſtations . 1. A bare declaring our prefentexpreffing our

intention or purpoſe: this produces no obligation. One

indeed may be cenfured as inconftant who often chan

ges without cauſe.

mifes.

2. The ſecond is when we promiſe fomething for Imperfect pro.

the advantage of another, expecting his dependence

on our promiſe,and yet not deſigning to conveytohim

any right to compel us to obſerve it. Such promifes

are well known to be conditional, upon the good be

haviour of the perfon to whom they are made, even

when this is not expreffed ; and we are underſtood to

reſerve to ourſelves the right ofjudging of his beha

viour. Receding from fuch promiſes without a juſt

cauſe, is very faulty in point of veracity, and muſt be

highly diſapproved by every honeft heart on that ve

ry account, as well as the cruelty and inhumanity.

fometimes difplayed in defeating the juſt hopes we

had raiſed by another's dependence on our veracity.

This confideration fhould make men both cautious:

of promiſing inconfiderately, and religiouſly careful

not to depart from their promiſes without fuffici-.
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and COVENANTS

.

Book II. ent cauſe, ſuch as muſt juſtify them to every honeſt

man. But when one departs from fuch a promiſe,

the other party has no other perfect right than to

demand compenſation of any damage he ſuſtained by

taking his meaſures in dependence on the promiſe ;

fubmitting it to arbitration whether his deportment

gave juſt cauſe of departing from the promiſe, or not ;

and whether his meaſures taken in confequence of it

werejuſtifiable. Ifhe is juſtified by proper arbitrators,

he has a perfect right to be indemnified ; but cannot,

even fo, compel the performance of the promiſe.

3. The third form is a perfect contract or promife,

not only binding in point of veracity and confcience,

but conferring a perfect right to another.

Perfect con

tracs.

What figns bind

ing.

Tacit conventi

IV. In contracts ' tis by one's own conſent that we

deem him obliged. And he is juſtly deemed to con

fent who uſes the figns which commonly import con

fent. No exception can be allowed upon any alledged

fecret diffent or different intention not imparted to

others*, or upon any roving of mind or inadvertence

alledged while he was uſing ſuch ſigns as declared his

confent; otherways all contracts might be eluded by

fuch pretences, which could not be confuted.

ons.
Words or writing declare our confent moſt diſtinct

ly, but it may alſo be declared abundantly by any o

ther figns previouſly agreed upon by the parties as

evidences of confent. When any fign is agreed upon

and uſed with that profeffed deſign, ' tis an expreſs

contract. But there are alfo certain actions which in

Denon apparentibus et non exiftentibus idem eftjudicium.
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their own nature import a conſent to covenants or CHAP. 9.

conditions propoſed. Thus if certain advantages are

offered to fuch only as fubject themſelves to certain

engagements or obligations ; he who affumes thefe

advantages which he could not claim except upon the

offer made, is juſtly deemed to have ſubjected himſelf

to the conditions or obligations expected by the other

party. So when one acts what no reaſonable man would

do without confenting to certain articles , or what is

univerfally taken for a confent to them, he is juſtly re

puted to have confented to them. Theſe are tacit

contracts or conventions. The obligation offuch fig

nificant actions may indeed always be prevented by

expreſs premonition of all concerned, to the contra

ry. And in this the tacit contracts differ from the

quafi-contractus, or the obligatio quafi ex contractu of

the civilians. In theſe later the obligation is founded

in ſome obvious maxims of juſtice, upon fome action:

of the perfon obliged, or his deriving to himſelffome

advantage at the expence of others who neither in

tended to be at fuch expence gratuitouſly, nor were

obliged to it. No premonition or remonftrance will

free a man from thefe obligations, of which hereaf

ter. But in tacit contracts the obligation ariſes only

from confent, which is as naturally intimated by acti

on, as it could be by words ; and therefore an exprefs

previous declaration to the contrary may take away all

cauſe of prefuming upon confent.

them.

Examples will beft explain both. When lands are Examples of

offered only to fuch as are willing to ſettle in a colony

1

(
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Book II. upon certain conditions of civil fubjection ; one who

takes poffeffion of fuch lands, is deemed to conſent

to the conditions . A foreigner fettling with us, and

fharing the protection of our laws and polity, tacitly

confents to be fubject to ſuch of our laws as oblige

foreigners, and to our courts of juſtice. An heir pof

felling an eſtate ſubjected by the anceſtor to this con

dition that all who enjoy it ſhall be ſubject to fuchpo

lity and laws, tacitly confents to this fubjection. If

he previouſly declares againſt this fubjection, he is

not bound by it ; but the ftate may perhaps juftly pre

vent his poffefſing theſe lands, as it would prevent the

refidence of a foreigner who previouſly refuſed ſub

jection to our laws. Addreffing fpeech to anotherim

ports a convention ofſpeaking according to our fenti

ments, and uſing words in their cuſtomary ſenſe ; o

therways the action would be fooliſh . But timely pre

monition that the ſpeaker only pronounces abfurd pro

pofitions as examples in logick, would prevent the

obligation : theſe are tacit conventions. But an heir

poffeffing an inheritance, or an executor the perfonal

eſtate, are * lyable to pay the debts and legacies which

affect the eſtate, and no premonition of the heir or

executor can prevent this obligation which they fay

arifes quafi ex contractu.

V. From the nature of property and the ways of

Want of reaſon. conveying it, it may often happen that men become

Validexceptions

againftcontracts.

|

* In the civil law the obligation of the | is a fubtilty of law ; the natural reafon of

heir to pay debts is not called a quafi-con- | obligation is the fame as that to pay lega

tractus, buthe is fuppofed by a fictio juris | cies, which they fay arifes quafi ex con

the fame perſon with the deceased. This tract .
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proprietors before they have knowledge of the value CHAP. 9.

of their goods, or the uſe of reaſon to manage them.

"Tis plainly for the good of fuch, and for the publick

intereſt too, that ſuch perſons be kept from the difpo

fal oftheir goods, or entering into any important con

tracts , till they attain to fome tolerable knowledge

of human affairs . Men difordered in their reafon by

fickneſs, or madneſs, are in the fame cafe. On the o

ther hand 'tis plainly unjuſt to reſtrain men of ſuffi

cient wiſdom from the exerciſe of the duties of life,

and the enjoyment of their property. Men attain to

maturity at very different ages. Before civil laws, the

maturity of reaſon, when any diſpute aroſe upon this

exception againſt a contract, could be determined on

ly by the arbitration of fuch who knew the ordinary

conduct of the perſon at the time of the contract. By

the law of nature one is obliged by any equitable con

tract he entered into at any age, provided he knew

what he was doing. But to prevent frauds and vexa

tious tryals about the maturity of reaſon, which too

muſt at ſeveral times be determined as to the fame

perfon according to the different fubjects about which

young people mayhave occafion to tranfact, and that

men may have at laſt ſome ſecurity againſt the inex

tricable exceptions about the mature reaſon of the

perfons they have to deal with, ' tis abfolutely necef

fary that in civil fociety fome pofitive law ſhould fix

a certain age in a prudent medium, fo as to admit as

few as poffible to manage their affairs before matu

ity ofreafon, and yet exclude as fewas may be after

VOL. II. B
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Book II . they have attained it. The exception of a phrenzy is

more eaſily determined by arbitrators or judges .

The Roman lawabout minors , now partly received

over Europe, had great conveniencies. Tothe age of

fourteen compleat in males, and twelve in females,

they acted nothing validly. Tutors acted in their

names. After thefe years the minor acted, but no

thing was obligatory, without the conſent of curators,

until he had compleated his twenty-firſt year. In ear

lier times this term was delayed to the twenty-fifth

year. In this period a minor was made acquainted

with his affairs, as the curator could not act without

him, and he might be a check upon any fraudulent

deſign ifhe had attained to any wiſdom ; while the ſu

perior prudence of the curator prevented the minor

from hurting himſelf. The law to prevent the frauds,

minors are expoſed to, gave them leave to recede from

any contract entered into without confent of cura

tors before maturity, tho' they might be obligatory

in confcience, and are fo always where there is no ini

quity in them, and the minor knew what he was do

ing at the time of contracting. After the twenty-firſt

year compleated, they were capable alone of all le

gal action, except finally diſcharging their curators ;

for doing this validly they were allowed the further

experience of four years.

But as a minor fhould not be injured byimprudent

contracts ; fo he is obliged, after coming of age, to

let no man fuffer by any equitable contract entered in

to with him during his minority, out of real kindneſs

Minority.
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or confidence of his integrity, without anyfraudulent CHAP. 9 .

defign, even tho' civil courts do not confirm fuch con

tracts. And courts of equity always ſuſtain whatever

was prudently advanced for the maintenance or edu

cation of a minor in the abſence of his parents, or cu

rators, as a juſt debt upon him.

"Tis pleaſant to obferve how thoſe authors who

paint out our nature as a compound of ſenſuality, ſel

fiſhneſs, and cunning, forget themſelves on this ſub

ject in their deſcriptions of youth, when the natural

temper is lefs diſguiſed than in the ſubſequent parts of

life. "Tis made up of many keen inconftant paſſions,

many of them generous ; ' tis fond of preſent pleaſure ;

but ' tis alſo profuſely kind and liberal to favourites ;

careleſs about diftant intereſts of its own; full ofcon

fidence in others ; ftudious of praiſe for kindneſs and

generofity; prone to friendſhips, and void offufpicion.

VI. The contracts offuch as are manifeftly difor- Drankenneſs.

dered in their reaſon by drunkenneſs, are not obliga

tory, as 'tis fraudulent in one to entice them into con

tracts during ſuch diſorder. If my diſorder was not

known to others, I am plainly obliged to compenfate

any damage occaſioned by my contracting, tho' I am

not bound by it. A diſorder I have culpably brought

on myſelf can never free me from this obligation ;

tho' it may from that of a contract. Men are not ob

liged to preſerve themſelves always in a capacity for

contracting with others, otherways they ſhould never

fall aſleep. But they ſhould always prevent their do

ing hurt to others, and take precautions againſt any

B 2
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Book II.thing in their conduct that may be injurious. If they

~ do not, they are bound to make full compenfation .

Mutual confent

neceffary.

VII. To the validity of contracts mutual confent

is neceffary ; and that even in donations, as well as

other tranflations of right. In donations indeed the

confent of the receiver is eaſily prefumed ; and yet if

he accepts not, the property is not altered. The pro

prietors can ſuſpend their conveyances upon any law

ful conditions or contingencies they pleaſe . Preſent

acceptation is not always neceffary ; as in legacies to

perfons abfent ; and in all conveyances to infants. No

man indeed acquires property againſt his will, or un

till he confents to it ; but the granter may order the

property to remain in fuſpenſe till it can be accepted

by the grantee ; or may commit the goods to truſtees

till the grantee fhews his will to accept them . Goods

may thus be preſerved in ſuſpenſe for the benefit of

perfons unborn.

All this is very intelligible ifwe remember that pro

perty is not a phyfical quality; and that all intended

in this doctrine is this , * that fuch management of

goods is humane to individuals, and confiftent with ,

nay conducive to the good of fociety; and that a dif

ferent conduct would be inhuman toward the gran

tees, or the perfons concerned for them , and hurtful

to fociety. If property were a phyfical quality, it muſt

indeed have a preſent ſubject.

If the child when come to maturity declines to ac

cept, no man can force him to it ; the goods remain

* See the preceding chap. § 3 .

T

I
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with the granter, or ſuch as have a right to fucceed to CHAP. 9 .

him. But from the ſure proſpect we have that valu

able grants will be accepted, we uſually call the gran

tees proprietors, as foon as the conveyance is com

pleated.

Conditions.
VIII.Incontracts madeupon a condition there is no ob- Defects of the

ligation unleſs the condition exifts . A condition is pro

perly“ſome event, now uncertain, upon the exiſtence

" of which the force of the contract is fufpended. "

And 'tis always diftinct from the mutual preftations

ſtipulated, and from the conſent of the parties. In

the Civillaw a condition is an event which has not yet

happened. Ifthe event exifted at the time of the con

tract, tho' unknown to the parties, the contract was

called abfolute. If it was then impoffible, there was

no contract. This needlefs diftinction was of no mo

ment in contracts, tho' it made a great difference in

conditional legacies, and inheritances . Ifthe heir died

before the exiſtence of the condition, tho' it after

wards exiſted, the eſtate paffed from his family to a

nother. If it exiſted before his death, tho' it was un

known, the eſtate continued in his family. Theſe are

unreaſonable fubtilties .

Thefe conditions alone can affect the obligation of

a contract which are either expreffed in the contract

as conditions, or which are underſtood as fuch from

the nature of the affair by all men of underſtanding ;.

or fach events as one party afferted to another and un

dertook for the exiſtence of them in the tranfaction,

which confequently the other party may be prefumed
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Book II. to have made the condition of his confenting. To

allow exceptions againſt contracts from the non-exi

ſtence of any event or circumftance which one of the

parties alledges he ſecretly had in view, while fuch

things are not commonly expected or underſtood as

conditions in fuch tranfactions, would make all con

tracts uncertain.

Many tacit con

ditions.

In many of our common promifes and contracts

many conditions are univerfally underſtood to be ad

jected tho' they are not expreffed ; this all men offenfe

conclude from the nature and importance of the mat

ter we are employed about. Thus if one promifed his

affiſtance to-morrow to his friend in any common bu

fineſs, this condition is always underſtood " provided

❝he continues in health, and no calamity befals his

"ownfamily orfriends, in which his aid may be of in

comparablygreater confequence than the affiſtance

promiſed." Should a man's own houſe take fire, or

any great diſtreſs befal his family, he is free from the

obligation. In like manner when one promiſes impli

citly at the defire of another to grant him a requeſt

he has not yet expreffed, 'tis always underſtood, " pro

“ vided the granting it be lawful, not contrary to pi

ety, or anyright of another; provided the favour re

queſted be one of theſe friendly offices which a good

❝ man can reaſonably ask of his friend." If it have

not theſe qualities, there ſhall be no obligation.

86

66

"C

""

Error andfraud
IX. He who mistook the very object of the con

as to the object . tract, or was deceived in theſe qualities for whichfuch

goods are commonly valued and defired, is not obli
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ged by the contract. Hebargained for different things CHAP. 9 .

from thoſe obtruded upon him. He fhould reſtore or

compenſate whatever he received on account of the

contractfrom which he nowrecedes. Whenone's own

folly or negligence occafioned the miſtake, by expec

ting fuch qualities as are not ufually expected in ſuch

goods and for which the other did not undertake, he

is bound by the contract ; otherways all contracts

might be eluded upon pretence of diſappointment in

fome fuch fecret hopes. Ifthe miſtake or deception

has only been about the current value or mercat price,

or about fome fact quite foreign to the prefent fub

ject ofthe bargain, without any fraud of the party I

deal with, I am bound ; but have in the former cafe

a perfect claim to have the price lowered to the cur

rent value ; and in the later, have a claim in humani

ty, when I canfhewthat Iwas led into the contract by

miſtake, to be freed from it, if it occafions no lofs to

the other party ; or if I am willing to compenfate it.

But this I can feldom infiſt on as a perfect right.

In all contracts good men fhould uſe all poffible obligation to

candour in diſcovering the qualities and circumftan- Sincerity.

ces which raiſe or lower the values of the goods ; and

are bound to reſtore where too much is received, or

add where too little was given. This conduct tho' not

very common, is neceffary to fatisfy an honeſt heart.

'Tis alfo our duty to releaſe others from inconvenient

bargains upon receiving compenfation of any lofs we

fuftain by the diſappointment. In all theſe affairs ' tis

of great ufe to examine well the feelings of our own
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Book II. hearts, and to confider how we ſhould like fuch con

duct toward ourſelves as we are intending toward o

thers * . This prepares the heart for an impartial dif

cernment of what is juft and honourable, and what

not, by making the ſelfiſh paffions operate a little on

the other fide. And thus the moralfaculty fhall be

freed from their byaſs and their ſophiſtry, and all hu

manefentiments in favour of the other party fhall oc

cur to us. There cannot be a more uſeful piece of felf

diſcipline in all our dealings with others.

X. The next claſs of exceptions from the obliga

tions ofcontracts are thofe from unjuſt force and fear.

Fear affecting contracts is of two forts ; fometimes we

intend by it a fufpicion that after we have performed

on our part, the other party will decline his part. In

this cafe ' tis plain that he who contracts with one who

difregards avowedly all faith and honefty,without hav

ingproper means to compel him, acts very imprudent

ly, and yet the contract is not void. Where there is juſt

ground for this fufpicion, one has a right to defer per

forming on his part, till the other either performs his

part firft, or gives fufficient fecurity for it. When he

Unjust force

and fear of two

forts.

|* Matth. vii . 12. This excellent rule

is miſtaken by fome authors, who without

acknowledging any prior principle ofmo

ral reafoning, or any inward immediate

taſte of action, would make this propofiti

on an axiom whence they would deduce

all rules ofconduct . 'Tis not uſeful this

way. A mifer defires an exorbitant price

when he fells : he's not obliged to give it

when he buys . A lewd perfon defires that

others fhould yield to his folicitations :

ſhould he therefore yield to the folicitati

ons of others ? Theperfon indicted wiſhes

to be abfolved tho ' he is guilty. Is it there

fore his duty, were he fitting in judgment

to abfolve the guilty ? The axiom needs

theſetwo limitations, 1. that the defire be

juft,and again that circumſtances be equal.

The former must prefuppofe the rules of

juſtice previouſly known : they cannot

therefore be inferences from this axiom .
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does either, a good man ſhould obferve his contract CHAP. 9.

with him were he the worst ofmankind.

ry toward the

No tenet can be of more horrid confequence than Faith obligato

this, that " bad men have no valid rights, or that good worstofmen.

" men are under no obligations to them ," whether

they are deemed bad on account of practices, or of

opinions we may call herefies. The laws of God and

nature bind us to confult the happineſs even of the

worſt ofmen as far as it confifts with that ofthe more

ufeful members of the great ſyſtem, and to do them

all good offices which do not incourage them in their

vices. To obferve lawful covenants voluntarily ente

red into with them is fo far from encouraging their

vices that it has the contrary tendency. It fhews them

the beauty of integrity, and its uſefulneſs even to

themſelves. The contrary practice gives them an ex

ample of injuſtice, and provokes them to it. They

conclude that there is no honefty ; that all pretences

to it are hypocrify ; that their own infamy is unjuſt,

fince others are no better. The moral characters of

men are not unalterable ; fome who were once diftin

guiſhed in wickedneſs have become eminent in virtue:

no man is unworthy of our care.

1

Again, how dangerous muſt this tenet be while it

is fo hard to judge of the moral goodneſs of others,

and men are fo frequently led by prejudice and party

zeal into the moft unfavourable opinions of the beſt

ofmen, and then by this tenet they are doomed by us

to have loft all the rights of mankind. None are free

from all faults. Andhow fhall we fix that degree of

VOL. II. с
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Book II . vice which forfeits the common rights of men , or

makes them incapable of acquiring any. This tenet

cannot take place even againſt fuch as avowedly dif

regard all laws of God and nature. Even fuch men

forfeit only thoſe rights the denyingornon-obſervance

of which is neceffary for the fafety of others againſt

their injuſtice and violence, as we ſhall ſhew here

after.

XI. Another ſpecies of fear affecting contracts is

ned by one of thewhen one is moved to contract or promiſe byſome evil

That threate

parties, or by o-threatened if he do not.

thers.

Here 1. If I contract with any honeſt man for his

afſiſtance againſtany evil unjuſtly threatened byathird

perfon ; the contract is obligatory : the aid given againſt

fuch dangers deferves compenfation , as well as any

other fervice.

2. If the dread offome great evil unjustly threate

ned byone, compels me to contract with a third per

fon notin concert with him who compels me, and un

apprized ofmy being compelled : the contract ſeems

void when I can make proof that this dread alone en

gaged me to it ; fince it had not that free confent

which feems neceffary in contracts. And yet I am

plainly obliged to compenfate all loffes any innocent

man has ſuſtained by mymeans, in order to fecure me

from danger.

3. Contracts to which one is compelled by fear upon

the juft fentence of a judge, are painly valid , fince the

fentence is juft. An external right often attends the

fentences of judges which are not juſt, and men out
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•

ofduty to the ſtate or civil conftitution, to which they CHAP. 9.

have fubjected themſelves, may be obliged to com

ply with them, when no peaceable means can prevail

with the other party to remit his external claim, as it

becomes a truly good man to do.

from publick

4. In cafes where the perfon withwhom I makethe Rights valid

contract has extorted it by his own unjuſt violence, a treaties.

diftinction muſt be made between " violence really un

juſt, yet upon ſuch ſpecies of reaſons as may impoſe

upon men whofe general purpoſe of life is to act

justly ;" and that " violence which is uſed without

any fhew of right by men who openly renounce all

regard to the focial laws of mankind." The former

fort of unjuft violence at leaſt, muſt ever be on one

fide in all the folemn wars of nations, and in all civil

wars : andfometimes there is unjuft violence of the la

terfort even in theſe publick wars. More frequently

indeed there are even on the unjuft fide in publick

wars fuch ſpecious pretences, as through the ſecret in

fluence ofthe paſſions of ambition , zeal for one's own

fide, or defires of advantages, may impoſe upon men

to believe their cauſe to be juſt : and many in lower

ſtations upon the unjuſt fide are under invincible igno

rance of the injuſtice. The fide which is really unjuſt,

cannot byviolence obtain any perfect right which they

can uſe with a good confcience : what is taken ought

to be reſtored, and the promiſes or contracts extorted

fhould be remitted again. And yet where there are

fuch fpecious reafons on their fide, there is an exter

nal right acquired by treaties obtained. The other

66

66

66

66

66

-
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ge.
Book II. fide are under an obligation, out of regard to the

neral intereft ofmankind, not to violate fuch treaties,

tho' very diſadvantageous to themſelves and natural

ly iniquitous ; at leaſt, while they are not quite incon

fiftent with their liberty, independency, and enjoy

ment of the grand rights of mankind , for fecuring

of which all thefe laws of nature are conftituted : un

leſs they can prevail upon the victorious fide to re

leaſe them from their covenants, they are bound by

them. Some extraordinary pleas ofneceffitymaymake

juft exceptions from any general rules which can be

found out in thofe matters. Oftheſe hereafter.

For what rea

fons.

Thegrand reaſon ofour obligation by fuch treaties

really unjuft, is this, that if they were held as of no

effect, ifthe exception of the unjuſt violence by which

they were extorted were ſuſtained, no treaty could

have any effect to put an end to wars. They muſt be

ended only by the ruin or entire flavery of one fide, as

each fide would have this exception of unjuſt force to

renew hoftilities upon againſt the treaty, whenever

they inclined. This exception therefore is always un

derſtood as precluded in publick treaties ofpeace.

Thefe hold not

robbers.

man,

5. But where violence is avowedly unjuſt, without

for pirates andany fuch colours of right as could impofe upon a good

which fometimes has been the cafe in publick

wars ; or when perfons by the courſe oflife they betake

themfelves to, renounce all regards to law andjuftice,

as bands of pirates and robbers ; the cafe is very
diffe

rent. Such perſons by the whole tenor of their lives

feem to abdicate all rights and claims founded on the

!
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focial law of nature ; as they directly and avowedly op CHAP. 9.

poſe the whole foundation and end of that law, the

happineſs of mankind. The publick intereft, the end

of all law, requires that fuch avowed enemies of all

ſhould be deſtroyed, and fhould hold no benefit by

thoſe laws, which they renounce in this very act of ex

torting promiſes by unjuſt violence. The non-obfer

vance of fuch promiſes cannot hurt fociety ; but the

obſervance may, as it puts good men more in the

power offuch monſters, and makes this monftrous life

more advantageous and inviting. If none regarded

fuch promiſes, they would not be extorted . Robbers

would expect no more than their preſent ſpoils. Can

one be under obligation in the uſe of ſpeech to fuch

as renounce all right and obligation ? Sure fuch ma

nifeſt renunciation may releaſe from the alledged ta

cit convention in the uſe of ſpeech. When one al

lows me to ſpeak without expreffing my own fenti

ments, I may do fo without a fault, as the hearer has

relinquiſhed his right. As rights are acquired in tacit

contracts, and the quafi-contractus, by action ; rights

alfo may be renounced and abdicated by action, or for

feited by it, whether the agent directly intended it, or

not.

good-with

We owe indeed good-will to the worſt ofmen, and This not oppo

fhould do them fuch good offices as confift with the fit to univerſal

publick good. But pirates and robbers, or ſuch as

fhew the fame fpirit in higher ſtations or offices, are

the avowed enemies of mankind. We ſhould defire

their reformation, and avoid uſeleſs cruelties toward

1

.



22 The NATURE ofCONTRACTS.

Book II . them when theyareinourpower. But ourregard to the

~general intereſt muſt recommend to us all the neceffa

ry means of putting a ſtop to ſuch a courſe of life , and

to prevent their reaping any advantage by fuch avow

ed hoftility to mankind, and abdication of all laws.

When they have

a right by con

trads.

If indeed we have contracted with ſuch perſons

without compulfion in the ordinary matters of com

merce, we are faulty in maintaining commerce with

them ; and civil laws juftly refuſe them any action u

ponfuch contracts : but yet unlefs we are prohibited

by the laws ofour country, we fhould obſerve our con

tract, or reſtore whatever we have received. In theſe

acts no force was fuppofed, and by our voluntarily con

tracting with fuch men when we knew their charac

ters, we ſeem to have tacitly renounced that exception

founded upon the general tenor of their lives .

If ſuch perſons fhew any difpofition to reform , and

return to a ſocial life, as ' tis poſſible for the worſt to

amend; whatever a ſtate or community has volunta

rily promiſed to them without immediate compulfi

on, fhould be religiouſly executed as to their impuni

ty, or retaining their prefent poffeffions, fince in a vo

luntary treaty with them the exception which arifes

from their courſe of life is tacitly renounced. "Tis

foolish indeed to trust their bare promifes. But if

they offer real fecurities by firft furrendering arms,

fhips offorce, or forts, in which their ſtrength confif

ted, a treatyfecuring to themimpunity may befome

times the wifeft method ofpreventing futuremiſchiefs

without effufion of blood. Granting fuch men im

1
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punity, and the enjoyment of their ſpoils, has of it- CHAP. 9 .

felf a bad tendency, and muſt move our indignation ;

but there may ſometimes be potent reaſons to juſtify

it, and then compenſation ſhould be made out of the

goods ofthe community to fuch private perſons as for

publick reaſons are thus precluded from claiming it

from thoſe who injured them.

Impoffibility of

ral and moral.

XII . To the validity of a contract 'tis neceffary that

the matter of it be poffible. We call that naturallythe matter natu

poffible which we can get accompliſhed when we in

cline, by ourſelves or others . And that is called mo

rally poſſible which no law prohibits .*

As to the exception againſt contracts from natu

ral impoffibility ; if what ſeemed poſſible when we

contracted, becomes or appears afterwards to be im

poffible, we cannot be bound to it ; but whatever was

given to us or performed on account of it fhould be

reſtored or compenfated. When one knew at firſt the

impoffibility of his part,or defignedly afterwards made

it impoffible, but fraudulently engaged the other to

perform his part firſt, the fraudulent party is not only

obliged to compenfate the damage, but to make good

the value of the bargain, or all the profit the other

could have made, had the contract been faithfully ex

ecuted . Where there has been no fraud, but only in

advertence in fuch contracts, ' tis generally enough

that the damage be compenſated by him who was cul

pably inadvertent .

Nihilpoffumus nifi quod jurepafumus. † Penfare damnum. ‡ Penfare quod

intereft.
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Moral

Howfar the matter of contracts fhould be lawful

may appear from what was faid above.* We cannot

litydiſtinguiſhed. bind ourſelves to any thing directly impious toward

God, but our duties of worſhip are not fixed invaria

bly to certain times. A man may be bound by con

tract to fuch offices as may vindicate his omiſſion of

external worſhip at the ordinary times of it. But he

cannot be bound either to evil affections, or any acts

of impiety which naturally evidence fuch affections,

fuch as blafphemy, or abjuring the religion he judges

to be right. Urgent offices of humanity which can

not be delayed, juſtify the poſtponing ofworſhip for

fometime, for mercy is at all times more acceptable

to God than facrifice . Were indeed the omiffion of

publick worſhip demanded as a ſymbol or teftimony

of our concurrence in idolatry, or of renouncing the

true religion, no promiſe or contract, or prohibition

of a civil fuperior, could juſtify fuch omiſſion. And

inmany cafes the moſt open † oppofition to ſuch pro

hibitions would be heroick.

Book II.

In like manner tho' contracts may oblige us in mat

ters of commerce contrary to the imperfect rights of

others, when we contracted without a fraudulent de

fign knowable by the other party: yet where the frau

dulent deſign muft appear, as if one conveyed by

contract or promiſe to any perfon or fociety all that

portion of his wealth which ſhould otherways be em

ployed in humane or grateful offices, declaring that it

was that portion ; and that he conveyed it to evade

Sect. 2. of this chap. † Daniel vi . 7.- 11 . Matth. xv. 5. Mark vii. I Ļ,
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fuch obligations, the deed is invalid as being fraudu- CHAP. 9 .

lent on both fides. The afcertaining of commerce

requires that contracts conveying perfect rights ſhould

take place of duties of humanity, where both cannot

be fulfilled , provided fuch contracts are made without

afraudulent deſign. But where ſuch deſigns are known

on both ſides, there is no reaſon for ſuſtaining them

as valid.

bindswherethere

power of con

When contracts are made about matters we had . No contra

no moral power to contract about, if this was known was not amoral

on both fides, or both fides were equally culpable intrating.

their ignorance of it, the contracts are void. Either

party repenting before any thing unlawful is execu

ted, is free from the engagement ; but then one ſhould

not retain any price or confideration given in view of

it. If the fact is committed by one who was invin

cibly ignorant of its unlawfulneſs, he has a right to

what was promiſed ; eſpecially when the guilt would

only affect the other party. As when any officer of

juſtice executes a writ at my fuit againſt my friend or

benefactor whom I aminhumanly or ungratefully pro

fecuting. If both knewthe guilt of the action , and it

equally affected both; or both were criminally igno

rant of its guilt, and the fact be committed ; no right

fhould arife to either fide from fuch contracts or acti

ons. The executor fhould not receive the reward of

his iniquity. Ifit has been previouſly received, the hi

rer ſhould not get it reſtored. No advantages orhopes

of gain fhould attend fuch engagements or actions ;

they ſhould be diſcouraged by all means. Ifthe un

VOL. II. D
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Book II.dertaker has received the price before the execution

and relents , he ſhould not indeed retain it ; nor yet

fhould he reſtore it to one more criminal than himſelf.

It fhould go to fome publick uſe.

One who contracts or promiſes about the goods of

others and mutually known to be fo, is only then

bound to uſe all lawful means to obtain them from

the proprietor. When theſe are ineffectual he is in

the cafe offuch as contracted for impoffibilities . If

thepromiſer maybe prefumed to know this right of a

third perfon while the other party is ignorant of it,

the promiſe is fraudulent, and binds to the making

good ofthe value of it to the innocent party.

XIII . Of two covenants conveying to different per

fons the like right to the fame thing, the * prior muſt

take effect . All commerce would be uncertain if a

fubfequent contract could defeat a prior of the fame

nature. The fecond contract is in the caſe of an im

poffible contract fraudulently made, and is to bejudg

ed of by the fame † rules . Where the contracts are

of different natures , one conveying a real, the other a

perſonal right to obtain the ſame thing, the real right

will take place of the perfonal tho' prior to it, for rea

fons above-mentioned .The perfonal contract is in the

cafe of thoſe made about impoffibilities , and has the

fame moral effects. If indeed the prior perfonal or

unfiniſhed contract was previouſly known to both the

parties in the fubfequent real contract, the fubfequent

What contracts

are preferable to

others.

* Qui prior tempore potiorjure. See fect . 12 of this chap. See chap. v.

fect . 1. of this book.
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being plainly fraudulent on both fides, fhould be made CHAP. 9.

void.

XIV. Men contract with others either in perfon,

or by agents, factors, deputies, ambaffadors, or any

one they have by their deed empowered to tranfact va

lidly in their names. Where unlimited general powers

are given by the conſtituents, they ſeem obliged to ra

tify whatever is done by their deputies in the matters

committed to their management without refervation,

unleſs the conſtituent can directly prove that their de

puties were corrupted by the other party, or the terms

agreed to are fo manifeftly unreaſonable as to give fuf

ficient proof of corruption to any wiſe unbyaſſed ar

bitrator. To avoid the dangers ofunlimited powers,

publick inſtructions or powers are now given, declar

ing what matters are committed to theſe deputies and

within what bounds ; which powers are mutually made

known. The conſtituents are bound onlyby fuch con

tracts of their deputies of any kind as are within the

limits of their powers.

D 2
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´Book II.

CHA P. X.

The OBLIGATIONS in the USE ofSPEECH.

Natural prin

ciples binding to

veracity.

W
E

mo

E mentioned in the former chapter fome natu

ral principles which are plainly deſtined to re

gulate our ſpeech. As the power of communicating

to each other our fentiments, defires, and intentions

is one of the great bleſſings of the human ſpecies, ſo

appofitely joined with our focial feelings and affecti

ons ; nature has alſo implanted a moral feeling in our

hearts to regulate this power. Weare naturally prone

to communicate our fentiments. Truth is the natu

ral production of the mind when it gets the capacity

of communicating it, diffimulation and diſguiſe are

plainly artificial effects of deſign and reflection, and

animmediate approbation naturally attends both this

communicativeneſs , and the ſtedfaſt purpoſe ofſpeak

ing according to our fentiments. In the exerting theſe

powers of ſpeech in the manner our heart at firſt ap

proves, we muſt no doubt have a regard to fome of

the more general controlling principles in our confti

tution, ſo as not to follow any inferior one in oppoſi

tion to the fuperior, as we muſt controll fometimes

and reſtrain the exerciſe of pity, gratitude, and other

lovely principles when they interfere with the publick

happineſs : but where candour, openneſs, and a fincere

diſcovery ofour fentiments does not interfere with it,

the immediate feelings of our hearts fuggeft our duty
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and obligation to it, and that prior to the general CHAP. 10 .

obligation of uſing this powerful inftrument offo ma

ny bleſſings in fociety in that manner which the ge

neral intereft requires.

There are other ways in which we may communi

cate our fentiments, defires, or intentions, as byfym

bols, hieroglyphics, painting, motions fignificant from

nature, or cuſtom . But ſpeech and writing are by far

the moſt diſtinct and uſeful ſigns.

Aneceffary di

II. To underſtand our duty in the uſe of ſigns, we

muſt obferve that grand * diftinction among them, fintion ofsigns.

that fome of them either by natural fimilitude and

connexion, or by cuſtom, intimate to the obſerver a

propofition, or give him occafion to infer it, without

his imagining that the perſon who uſed theſe ſigns had

any intention, or made any profeffion of communi

cating by them his fentiments or defigns to him . Thus

byſeeing ſmoke, we conclude there is fire ; by ſeeing

it ariſe in many places of an hoſtile camp in an eve

ning, we conclude that the army is not in motion ; by

feeing light all night in a window, we conclude that

fome perfon is watching ; nor do we imagine that by

thefe figns any perſon profeffes to communicate to us

his fentiments, or to inform us of any propofition.

But 2. There is another uſe of ſigns, whether natural

or cuſtomary, which plainly imports ſuch a profefſi

on in the man who uſes them ; and 'tis only by doing

ſo that they ſuggeſt to us any propoſition .

* See Grot. de J. B. et P. lib . iii . c. 21. § 8. N. ii, et Puffend. de J. N. et G.

lib. iv. c. 1.



30
Our DUTY in the Use ofSPEECH.

This divifion of figns is different from that into

natural, and customary or inftituted. Both natural and

cuſtomary figns may be fo uſed as to import a profef

fion of communicating our fentiments to others. The

fending little wings or fpurs to a friend at a diſtant

court, fignifies to him that he is in danger ; and that

only upon this juſtly prefumed profeffion of ours toin

timate to him our opinion about his danger. Defign

edly to deceive one by fuch figns, or by any hierogly

phicks, wouldbe as criminal as byaletter ; andyettheſe

are natural figns. On the other hand , inſtituted ſigns

may lead one into a conclufion about our fentiments

without his imagining that our ufing them was a pro

feſſion of imparting our fentiments to him. A letter

intercepted, or ſpeech over-heard by one to whom it

was not addreffed, may lead him to fuch conclufions,

while he yet knows there was no fuch intention or

profeffion of communicating any thing to him.

III. As to figns importing no fuch profeſſion, there

fefs to exprefs is this general obligation in the uſe of them " to do

Our dutyinthefe

whichdonot pro-.

ourfentiments.
66

BOOK II.

(6

no detriment to any innocent perfon , or to the pub

lick,by leading men into any falfe conclufions which

may be pernicious to them. " Wherever another

has a right, perfect or imperfect, to know our ſenti

ments, there even concealing them by filence, as well

as all deception by any figns, is criminal. But where

others have no fuch right, and much more where there

is a juſt cauſe of war, fo that even violence is lawful ;

or wherever deceiving others may do good ; we may

deceive them by fuch uſe of figns as imports no pro

1
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feſſion of communicating our fentiments. Suchftra- CHAP. 10 .

tagems are juſtified by all, and may be uſed toward a

friend for any innocent purpoſe. Aftudious man may

darken his chamber that others may conclude that he

is abroad.

professitthere is

a tacit conventi

But in that uſe of figns which imports a profeſſion In thoſe which

of imparting our fentiments, upon which their fig

nification depends, the caſe is different. A great part "

of the pleaſure of a focial life arifes from mutual con

fidence in each others veracity in narrations, as well as

promiſes. We often take our meaſures in dependence

on the narrations of others, and derive from them

much of our knowledge in human affairs. Deceiving

others therefore defignedly by figns juftly underſtood

as containing this profeflion of imparting our fenti

ments, and interpreted by them in the ufual manner ;

as our hearts muſt immediately condemn the infince

rity of it, fo upon reflection we ſee it tends to deprive

human life of all theſe advantages from mutual con

fidence in converfation.

This ufe of figns too imports a tacit convention

to impart our fentiments to the perſon we addreſs

them to. Were not men perfuaded offuch an engage

ment, it would be vain and fooliſh to addreſs ſpeech

ſeriouſly to another, or to liſten to what is faid. Sup

pofe men imagined there was no obligation to vera

city, and acted accordingly ; fpeaking as often againſt

their opinion, as according to it ; would not all plea

fure of converfation be deftroyed, and all confidence

in narration ? Men would only ſpeak in bargaining,
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Book II. and in this too would foon loſe all mutual confidence.

Tho' we are not always obliged to diſcloſe our ſenti

ments, yet from theſe confiderations it muſt appear

that we are obliged, whenever we uſe ſigns in a way

that imports a profeſſion of imparting our ſentiments,

to be faithful in this profeffion ; or to " uſe them ſo as

" fhall impart our real fentiments according to the

" reaſonable interpretation of ſuch ſigns." And this

is the general law of veracity.

fication.

IV. There are ſome neceffary limitations of this

rule, or fome rules of interpretation of figns, efpeci

Change of figni ally of words, to be obſerved. 1. When the fignifi

cation of words, or other figns dependent on inſtitu

tion and cuſtom, is changed from the old original

one, we are not guilty of falfhood if their fignification

according to the preſent cuſtom is true. Thus expref

fions of courteſy, and the ordinary defignations ofcer

tain orders and offices, import no fuch opinions ofthe

relations, or moral qualities of the perſons they are

addreffed or applied to, as the words would import

on fome other occafions ; and fo no body is deceived

bythem. They only fignify our intention ofcommon

civilities, or ofpaying the ordinary deference to theſe

ftations.

Neceffary limi

tations.

Allowancegiven

to deceive.
2. When in certain affairs ' tis known that men do

not conceive it an injury to be deceived, there is no

crime in falſe ſpeech about fuch matters. This is the

cafe infome diverfions. In theſe trifling matters we fee

there is no mutual confidence, and thence may dif

cern what would be the effect of falfhood in ferious
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I

narrations. If in fome few greater matters men have CHAP. 10 .

relinquiſhed their claim to the veracity of others, there

is no obligation to it. A tacit remiffion can free from

a tacit convention ; or rather in fuch matters, addref

fing ſpeech to one imports no convention . No man

cenfures a phyſician for deceiving a patient too much

dejected, by expreffing good hopes of him, or by de

nying that he gives him a proper medicine which he

is foolishly prejudiced againft : the patient afterwards

will not reproach him for it. "Tis true men cannot

be often deceived in fuch matters ; confidence is foon

loft in them. But the good end may be obtained, the

prejudice may be removed, and the patient does not

difapprove the deceit . Wife men allow this liberty

to the phyſician in whofe skill and fidelity they truſt.

Or if they do not, there may be a juſt plea from ne

ceffity ; of which preſently.

parties concer

3. Nay if falfe narrations are frequently practifed Not cenſured by

on all fides in war ; if the cuftom be fo received that d

none complain of it as an improper artifice : however

before the cuſtom was received and known fuch nar

rations were unjuſt and treacherous ; yet, when it is

avowedly received, they can ſcarce be called unjuſt :

fince men ſeem mutually to remit their right. Such

artifices indeed cannot be often repeated with fuccefs,

as they are foon fufpected.

The cafe is quite otherways in all ferious narrati

ons ofmen at peace. Nor indeed is the cuſtom uni

verfally received in war. But as to any deceptions in

any form of treaty or convention, even during a ſtate

VOL. II. . E

.
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Book II. of hoftility, they never were or can be allowed as law

ful. 'Tis by means of treaties alone that an end can

be put to war without the cruel ruin and devaſtation

ofone party ; by treaties alone can any humane me

thods of war be received : to make them engines of

deceit and hoftility makes them uſeleſs , and all horrid

devaſtations muſt enſue : it muſt therefore be highly

criminal.

Cafes of injuft

force.

Previous inti

mation made.

4. Another limitation or exception allowed by

moft authors on this fubject is, when promiſes or nar

rations are extorted by the avowedly injuſt violence

of men who in their courfe of life renounce all the

laws ofnature : as 'tis alledged that they have forfei

ted all theſe rights of mankind, the maintaining of

which to them would fortify or encourage them, or

give them advantages in their wicked courſes .

5. Another exception is obvious , when one has pre

viouſly intimated to thofe concerned that he does not

on a certain occafion ſpeak according to his fenti

ments, or in the common acceptation ofwords . Thus .

when in teaching, men give examples of falfe propo

fitions ; or when men have declared that they appro

priate certain ambiguous words to a fignification dif

ferent from what is common ; or when friends have

previouſly agreed upon meanings peculiar to them

felves in their correſpondence ; there is no fault, tho'

the words would intimate to others a falfe propofi

tion.

Cafes offingular 6. Another exception much infifted on is in cafes

neity offingular imminent neceffity, which ' tis alledged fu
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1

perfedes the obligation of many of the fpecial laws CHAP. 10 .

ofnature which bind us facredly in all ordinary cafes.

As this plea from extraordinary cafes of neceffity is

not peculiar to the ſubject of veracity in fpeech, we

defer it to be confidered more generally * hereafter.

And ſubjoin here fome more ſpecial uſeful rules in

which good men muſt agree.

rules .IV. The general advantages of fincerity and of the Some_fpecial

mutual confidence thence arifing in fociety are fo

great, and the effects of infincerity and falfhood ſo per

nicious, that if any exceptions are allowed in cafes of

neceſſity, the neceſſity muſt be very great and mani

feft, that it may over-ballance the evils on the other

fide.

Evasive Speech

2. Wherever we are under obligation to impart our

fentiments, we are bound to uſe ſuch words as well.

judge moſt proper and effectual for that purpoſe ; and

to uſe other words defignedly which we foreſee will

deceive the hearers, tho' in fome otherway of interpre

tation they may be true, is criminal. But in cafes

where we are not obliged to declare our ſentiments,

on account of the bad conduct or intentions of fome

hearers, or where our refuſing to anſwer fome capti

ous queſtions might diſcover, as much as direct ſpeech,

what the inquirers have no right to know, and would

abuſe to the worſt purpoſes, if they knew it ; there it

may be lawful to uſe ſuch evaſive anſwers as to a good

unprejudiced mind, according to a juſt interpretati

on, would not intimate any thing falfe, while yet we

Chap. xvii. of this book.

E 2
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BOOK II , foreſee that others will interpret the words another

way, and be deceived by them, through their own te

merity, or injuſt prejudices. Offuch ſpeeches and an

fwers there are inftances in fome of the moſt facred

characters . *

3. An habit of fincerity ſo naturally attends and af

fifts a virtuous difpofition, and a contrary one is fo

pernicious, that all diffimulation and diſguiſes , as well

as direct falfhood, fhould be feverely reſtrained in the

young; nor ought they before the full uſe of reafon

to be allowed in fuch arts of concealment as a good

man in mature years may ſometimes juſtly uſe.

When declara

even without ef

1.3.

4. There are fome tenets of piety and virtue of

tions bonourablefuch high dignity, and a good mind muſt have ſuch an

ardour to own and divulge them, that one is juſtified in

openly declaring them at all hazards to himſelf, even

when he has no profpects that others fhall be brought

into the fame fentiments by theſe declarations . And

wherever there is juſt ground of hope that fuch decla

rations fhall do more good to the publick by enlighte

ning the minds ofothers, than what over-ballances all

our own fufferings we foreſee, there we are obliged to

fuch declarations and cannot innocently decline them:

as when God has promiſed fuccefs by theſe means to

a virtuous cauſe, or an inftitution moft beneficial to

mankind. And yet, on the other hand, where there

is no rational hope of fuccefs, or of having any good

Sincerity to be

inculcated on all.

* Plato de Repub. 1. iii . feems to allow

deceptionto be one of thofe powerfulme

dicines which none but the skilful ſtate

phyfician ſhould uſe , and that too onlyon

extraordinary occafions.
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influence on others, one cannot be faid to be criminal CHAP. 10

in omitting fuch voluntary declarations as can have

no other effect than his own fufferings.

fri obli

5. As one moſt important end of civil power is the

taking the deciſion of controverfies, and the executi- ation on wit

on of juſtice, out of the hands of the intereſted and effes.

paffionate parties, and committing it to unbyaffed

men ofwiſdom intereſted on neither fide ; and to this

all the ſubjects ofa ſtate have implicitly confented: ' tis

the duty of a perfon cited as a witneſs in judgment,

not only to maintain the ſtricteft veracity in what he

affirms, but to diſcover fully what he knows in the

cauſe when required. And ' tis neceffary in all ſtates

that ſevere puniſhments be inflicted on fuch witneſſes

as even conceal any thing required, out ofpity, or fa

vour to one whoſe cauſe they think juft, or who has

incurred the penalty of a law they may judge to be

too fevere. Were witneffes allowed with impunity to

falfify, or to deny their knowledge of what they truly

know, all civil judicatories would be ufelefs : the deci

fion of caufes muſt remain in the hands of the impru

dent, or fuch as are intereſted one way or another, as

the witneffes generally are, by favour, or pity at leaſt.

If laws, orjudges are too fevere, or unjuft, one would

act the heroick part who rather than contribute to the

fufferings of the innocent would refuſe to give teſti

mony, andfubmit to any penalty of refufing it, when

thus he could obtain fafety to the perfon in danger.

6. As in addreſſing ſpeech to others who have a The crime ofe

right to know our fentiments, we do not merely pro- mental reſerva

quivocation and
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be true,on

Book II. feſs that the words ſhall in ſome poſſible interpretati

but that they fhall impart the truth in the

ordinary acceptation in which a wife man would take

them: fince one might as well change all the fignifica

tions of words, and make a new dictionary, according

to which he might affirm or deny any thing, as make

a newgrammar, or way of conſtruction unknown and

unexpected by others. Both practices would de

ftroy all uſe of ſpeech : fo , for the fame reaſon, 'tis

plainly unlawful to ſpeak what in the terms expreffed

is falfe, tho' a fecret reſervation or addition would

make the propofition true. No fentence is fo falfe or

abfurd that it cannot, in this manner, be made true.

V.Theformer rules are deſigned to keep men from
Pradical rules

of converfation ; the crime offalfhood : but there are many others poin

that it be profit

able to others. ting out the duties, the virtues, and beauties ofcon

verfation, as ſpeech may be the means of great good

in human life. An honeſt heart poſſeſſed with kind

affections to its fellows will incline to employ his con

verfation for their fervice as much as he can: fuch a

one will defire uſeful knowledge in human affairs as

a fund ofgood offices ; his ferious difcourfes will be

inſtructive, or perſuaſive to ſomething honourable, and

even his gayety will either be fubfervient to the fame

purpoſes, or at leaſt innocent. And for theſe ends a

winning courteſy in converſation, and even an agree

able external behaviour,is not unworthy ofthe regards

of the higheſt characters ..

2. As all men have a tender fenfe of honour andNot calumni

5. this exceed

ly criminal. reputation, and the utmoſt averfion to infamy, and

1

1
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the contempt of their fellows ; as being eſteemed and CHAP . I 0 .

beloved by our neighbours is one of the ſweeteſt en

joyments of this life, and ſuffering reproach, and in

famy, and contempt, is among the bittereft afflicti

ons to the fineſt ſpirits ; all difpofitions of humanity,

all our moral notions of juſtice recommend to men

the greateſt caution about the characters of others.

We may indeed look upon ourſelves as at fome liberty

as to the meaſure in conferring praiſes or honours on

men for any eminent virtues or fervices which happen

to be ascribed to them. And yet even in this matter,

a low envious poor ſpirit may be evidenced by denying

the juſt praiſe to eminent merit, or by detracting from

it, and ſtudiouſly diminiſhing its importance ; and fuch

practices difcourage all generous difpofitions. Yet

ftill each one is fome way judge for himſelf as to the

degree ofeminent praiſes he will confer ; and the right

of others in this matter is only of the imperfect kind,

tho' in men's judging wrong, and violating fuch rights,

they often diſcover a moft odious difpofition. But as

to the fimple character of integrity, honefty, and pu

rity of manners, or the reputation of a good honeſt

man, every one has a perfect right to it, unleſs he has

forfeited it by grofly immoral actions. Unjuft calum

ny and detraction therefore muſt be among the moſt

grievous injuries ; and the more odious that they can

often be executed by hints, infinuations, fhrugs, whif

pers in the dark.

Such as have any regard to virtue, to the goodneſs

of their own hearts, or any moral worth, fhould the
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Book II . more carefully obferve the firſt inclinations to fuch

wickedneſs , and confider how baſe the roots are from

which it fprings. At beft from want of all exami

nation at home, and a vain humour of talking about

and intermedling with other people's affairs ; often

from pride, and a mean delight in our own imagined

fuperiority in virtue : often from a baſer envy, when

others are like to excel ourſelves ; and fometimes from

an habitual fort of malice toward fuch as ſeem to vye

with us in happineſs, in wealth, in knowledge, or in

popularity ; or who have oppoſed any of our deſigns.

Seldom are men led into fuch practices by any of the

lovely difpofitions of the heart even of a narrower

kind ; and all the generous and humane principles muſt

make us abhor them.

Secretfaultsof

divulged.

3. Nay fuppofe we are well affured of the fecret

ethers not to be faults or vices of others, it ſeldom can do good to di

vulge them. The reſtraint ofſhame, which is fo power

ful in life, is taken away when a character is loft. Pub

lick infamy may be too cruel a puniſhment to fuch as

a private admonition might reform, who perhaps are

already fincerely penitent, and repairing all wrongs as

far as they can. Suppofe a private admonition does

not reform the offender, yet if the action can continue

ſecret, and there be no fear of further injuries, or

that others fhall be feduced, ' tis hard to tell what is

the advantage of publiſhing ſecret crimes. When

there is hope that publick cenfure may reform where

private admonition prove ineffectual ; where 'tis necef

fary to prevent future crimes, or the feduction of o,

1
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thers ; or to obtain reparation of damage, then it is CHAP. 10 .

prudent and juft. But where theſe motives do not re

commend it ; where the fecrecy can prevent the hurt

of the example ; where damages are repaired , and

no new injuries apprehended ; what can the divulging

of faults do except gratifying our ill-nature, or pride,

or envy, or vanity in our fuperior purity, or an idlein

clination to inconfiderate talking. The vicious are ea

fieft reclaimed while the reſtraint of fhame remains ;

which is loft by publick infamy : the frequency of

crimes makes them appear leſs fhameful to others ;

their vicious inclinations are leſs reſtrained when they

find that many indulge them, and the virtuous be

come more fufpected of hypocrify.

When indeed the groſs vices of men are publick,

'tis the duty of every fociety to declare their diſlike of

them ; and yet to retain good-will toward the offen

ders, and endeavour to reclaim them. But while vice

can be concealed, a good friend , or neighbour, has

the beſt opportunity of the kindeſt office to the of

fender, whom he may reclaim by admonition, and

oblige in the higheſt manner by concealing his faults .

4.

fices in conver

One of the moſt amiable and uſeful offices of Doinggood of

life comes in on this fubject, the reconciling friends, fation.

or neighbours, who are at variance, by free converfa

tion with both fides, repreſenting the matters of of

fence in the moſt favourable lights, fuggeſting all ex

tenuations, recalling paſt kindneſſes, and preſenting

the great motives we all have to mutual forgiveneſs,

VOL. II. F
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Book II . fince all of us need fo often the mercy of God, and

the indulgence of good men.

5. Under this head of the ufe offpeech comes like

wife in the old logical and moral debate between the

Cynicks and the other fects of antient philoſophy, a

bout obfcenity. The Cynicks allege that" there is no

" work of God, no natural action, which may not be

"matter ofinquiry and converfation to good men,and

(6 we muſt uſe their names ; hence, they conclude there

" is no obfcenity." The anſwer to this is obvious .

Many words in every language, beſide their prima

ry fignification of fome object or action, carry along

additional ideas of fome affections in the ſpeaker ;

other words of the fame primary meaning may have

the additional fignification of contrary affections ; and

a third ſet of words maybarely denote the object or ac

tion, without intimating any affection of the ſpeaker.

We ſhall find this difference in comparing the terms

of contempt and indignation one uſes when provok

ed, with thoſe of the fame primary meaning uſed by

a calm man relating the fame event. Few objects

want theſe three forts of names, one barely denot

ing it, another fort denoting alfo our joy or approba

tion, or our reliſh for it, and a third denoting our

averfion or contempt of it. Adultery, inceft, fornica

tion, lewdness, denote theſe vices , and the diſlike and

condemnation of the ſpeaker : other terms for the

fame actions may denote our liking them,and our lewd

inclinations : a ſerious mournful account ofany battle

The nature and

crime ofobfceni

ty.
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or unhappy riot has its grave words importing alfoCHAP. 10.

pity and regret: a burleſque poem has its ludicrous

words for the fame things, importing our indifference

and contempt of them. A chirurgeon ufes middle

words, importing no paffion of either kind.

An anatomiſt, or any modeſt man, can find words

denoting any parts ofthe body, or any natural actions,

or inclinations, without expreffing any lewd difpofi

tions, or any reliſh for vicious pleaſures. In fuch words

there is no obfcenity. Other words may import an

immoderate keennefs for fuch pleaſures, a diffolute

neſs of mind, a want ofthe natural modefty, a neglect

of all the fober reſtrictions on our brutal appetites,

and a recommendation of a diffolute conduct to o

thers. Theſe are the obfcenities of converſation un

worthy of a rational being, and oppoſite to the mo

deſty of our nature, as well as all the manly principles

of virtue.

In immoderate fenfual enjoyments of other forts

there is vice ; and a baſe deſpicable foul maybe diſco

vered by great delicacy and concern about them. Con

verfation expreffing ſuch a low taſte, or recommend

ing it, may alſo be ſhamefully vicious. But as the a

morous appetite is generally more violent, there is a

ſenſe of ſhame peculiarly fitted to reſtrain it ; the

breaking through this ſtrong reſtraint of modeſty, by

our converſation, is generally more infectious and cor

rupting to others, who have not got a finer taſte to

make it wholly nauſeous, than mean converſation a

bout other forts offenfuality.

J
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CHA P. XI.

Concerning OATHS and Vows.

ATHS fall under confideration here, as they are

natural confirmations ofpromiſes, and teftimo

ny or narration.

OAT

afo

I. As nothing can have greater influence on one

who believes a righteous providence rewarding the

good, and puniſhingthe evil, to engage him to truth

in narrations , and faith in contracts , than "

" lemn invocation of God as the witnefs and avenger

❝ of falfhood,” fuch confirmations have been required

to matters of greater importance in all nations, and

are called oaths. And when devoutly taken, they are

natural acknowledgements of the Divine Perfections

and Providence. We do not either make the Deity

more attentive, or give him any new right of puniſh

ing. But by ſuch invocation we preſent to our own

minds the ſtrongeſt motives to veracity and fidelity,

and exceedingly increaſe the guilt of falfhood or in

fidelity.

Their Arong

obligation, and

fes.

As all the moral feelings of the heart muſt enjoin

Langerous abu- upon all rational creatures who know their Creator,

the deepeſt reverence, admiration, gratitude, and love

toward him, fo 'tis of the higheſt importance to influ

ence men to every thing great and honourable in foci

al life, and to deter them from the contrary, that fuch

devout affections toward God fhould univerfally pre

The nature of

Qaths.



The Nature ofOATHS and Vows. 45

vail. And therefore whatever practice tends to abate CHAP. II .

this awful reverence of the Divine Majefty, muſt be

extremely criminal . Such plainly is the interpofing of

oaths in trifling or ludicrous fubjects ; the infifting on

them without great neceflity even in ſerious matters

which often occur : the requiring them frequently

where we could have fufficient fecurity without them,

and where there are ftrong temptations upon men to

perjury, with a probable proſpect of impunity : or the

adminiftring them in a careleſs manner which neither

evidences any devout difpofitions in ſuch as enjoin

them, nor is apt to raiſe them in the perſon who fwears,

or in the ſpectators. Such practices muſt naturally a

bate the devotion of a nation in all its parts, and par

ticularly as to the fenſe of obligation in that moſt fa

cred bond ofan oath. What folly is it in princes to

expect that men ſhall be bound by oaths of allegi

ance to themſelves , when they fo little regard the pre

ſerving among their people an univerfal reverence for

oaths ? Nay when by fooliſh and unneceffary oaths,

every day impoſed and irreverently adminiſtered, they

are debauching the confciences of their fubjects, and

abating more and more any ſmall remains of religion

and integrity among them.

"Tis a monstrous abuſe too to employ oaths where

they can give little or no fecurity. Such are thoſe

required in declaring our affent to long fyftems of dif

putable and ſometimes unneceffary opinions in mat

ters of religion and promifing to adhere to them . Not

to mention the great hazard of debauching the con
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Book II . fciences ofmen by prevarication about their prefent

fentiments ; whenfoever by further inquiry they ſee

ground to change their ſentiments, fuch oaths are no

fecurity ; as they were confirmations of promiſes now

becomeimpoffible tobe fulfilled . Nor indeed canoaths

of allegiance have much further effect. Men ofno con

ſcience are not bound by them. Men ofvirtue would

be loyal to their lawful prince without them. If a good

man after ſwearing allegiance fhould find caufe to

change his opinion as to the right of the prince in pof

feffion , he will conclude too that he is not bound by the

oath, fince it was contrary to the right of another.

II. As ' tis a fooliſh and profane action to fwear by

any being who is not believed to be poſſeſſed of divine

power, forms commonly received, if they have any

meaning, are metonymical oaths by God. Swearing

by one's life, by his head, or by one dear to him, is in

voking the Divine vengeance upon them in caſe of

falfhood . Swearing by the fun, the light, or the earth,

is imprecating that we may be deprived of all uſe of

them. Other metonymies are more obvious. Uſing

any of theſe forms in trifling matters is either fooliſh,

if we do not know the meaning of them, or very pro

faneifwe do. None of them fhould be uſed in com

mon converſation *, nor even without a real intenti

on to incur the obligation of an oath.

As in covenants, fo in oaths, he is deemed to have

Oaths only by

the Deity.

Whois deemed

to fwear.

* This is plainly the intention of

Matth. v. 32. That we ſhould uſe none

ofthoſe forms without intention of obliga |

tion. Thatthis fentence is thus elliptick,

appears from the context, and the Jewish

caluiſtry Matth. xxiii . 20.
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confented, or fworn, who uſed the ſigns which com- CHAP. II .

monly denote fuch actions, and profeſſed to uſe them

as confenting or ſwearing, howfoever his mind was fe

cretly employed at fuch times. And he is puniſhable

for perjury if he falfifies in teftimony, or breaks the

promiſe fo confirmed. Men can judge of our inward

actions only bythe ſigns.

al.

The oath is properly a diſtinct act from the profef- Oaths a diftinct

fion or promiſe, tho' it may be involved in the fame

grammatical fentence by fome elliptick form. The

oath is the invocation of God as the witnefs and a

venger of falfhood, in fome promiſe or affertion pre

fuppofed. It therefore neither increaſes nor alters the

matter of obligation, but confirms what was previouf

lyconſtituted. Byit we imprecate vengeance upon our

neglect ofour duty. A contract therefore which is void

becauſe of the fraud of a party, or by any error about

the effentials of it, or by defect of fome valid condi

tion, tho' it was confirmed by an oath, is not thereby

made obligatory, nor is any juſt exception precluded.

Having invoked puniſhment upon our failing in our

duty, has no effect when we do nothing contrary to

our duty.

III . An oath cannot bind us to what is directly

impious toward God, or contrary to the perfect right

of another; or to what is fpecially prohibited by a law

excluding our moral power of tranfacting in thoſe

matters. Could oaths bind us in fuch cafes, they would

be the moſt pernicious engines of evading every obli

gation to God, or man ; and ofdeſtroying all the rights

How far they

can bind.
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Book II. of others. The invoking of God as a witneſs and a

venger, can never move him to puniſh us for omitting

any impiety, or injuſtice : but in the natural matters

ofcommerce committed to human prudence, tho' we

have contracted rafhly, and offended in doing fo a

gainſt fome general laws, we are obliged, as was ſhown

above ; and much more when the deed is confirmed

by an oath. 'Tis in fuch matters that a good man

changeth not when he hasfworn to his own hurt.

In a promiffary oath there is no obligation with

out the acceptance of him in whoſe favour it is made,

or if after acceptance he voluntarily remits his right,

or when any third perfon without whofe confent we

cannot tranfact in fuch matters denies his confent.

Where we have deceived others by acting as if we

had full moral power in fuch caſes, we are obliged at

leaft to compenfate the damage.

The fenfe ofthe

taken.

When one juſtly demands of us an oath we ſhould

wordshow to be either fwear in the fenfe he requires us, or not fwear

at all. In oaths required by private perſons we may

always know their fenſe : in thoſe required by law we

muft fwear in the fenſe of the legiflator, or decline

them altogether. No deputy magiftrate, or court, has

the power of explaining them. 'Tis exceedingly per

nicious to enjoin oaths conceived in ambiguous terms,

orfuch as cannot eaſily be underſtood by all on whom

they are enjoined .

IV. Beſide the general diviſion of oaths into
pro

miffary and affertory, there are ſeveral fub-divifions.

Affertory oaths demanded from witneffes under a pe

Alertory, and

promifuryoaths.

k
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nalty, are called neceſſary. When one of the contend- CHAP. 11 .

ing parties , with confent of the judge, leaves the

caufe to the oath of the other, ' tis called a judicial

oath. When the fame is done without order of a

judge , by mutual confent , ' tis called a voluntary

oath. When it is enjoined on the party accuſed in a

criminal action, in which he is to be abfolved upon

fwearing to his innocence, ' tis called a purgatory oath.

When the oath is demanded only that the perfon

accuſed may diſcover his crime, or be deemed guilty

upon his declining to fwear, it is called expletory, as

it compleats an imperfect proof. But where one's life

or character is at ſtake, the temptation to perjury is

ſo ſtrong with thoſe who are guilty, and it is fo little

neceſſary for any publick good to puniſh a man of

fuch integrity, as will not fwear falſly to fave his life

or character, for a crime perhaps done in a tranſient

paſſion, that the humane laws of fome ftates have

justly excluded all purgatory or expletory oaths in

criminal matters ; fince by them the impious are not

detected, and only fuch can fuffer as have a pretty

ſtrong ſenſe of piety. 'Tis certainly better that either

direct teftimony, or concurring circumſtances, ſhould

be made the fole methods of convicting any man.

It were to be wiſhed that in matters of property

too we could avoid obliging men to ſwear in their

own cauſes. In civil actions the magiſtrate does not

require the oaths for the fake of any publick right of

the ſtate, but as the fole means of deciding juſtly be

tween the parties. And the temptation to perjury in

VOL. II. G
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Book II. theſe cafes is not generally fo great as in criminal ac

tions, and it can be more eafily detected.

V. A vow is an oath in which men are not con

firming any conveyance of right properly and imme

diately to their fellows, or any contract with them ;

but 'tis " a promiſe made to God, binding us to fome

66

The nature of

vows.

their use.

performance, and an invocation of divine puniſh

" ment if we omit it." By vows we convey no right

to men in the matters ofcommerce ; we oblige our

felves only to God.

Whenmenvowwhat is truly wife, and prudent, and

pious and charitable, the omiffion of fuch offices be

comes more criminal after the vow; and thus byvows

menmay have deeper impreſſions made of their obli

gations to what is good and honourable ; and may cre

ate in themſelves a more firm abhorrence of what is

evil, or of any negligence in their duty: and this is

the proper uſe of vows, to confirm every good and wife

refolution by folemn engagements in the prefence of

God.

bw far obliga

tory.

1. But firſt, what we could not bind ourſelves to by

a contract, we cannot be bound to by vows ; fuch as

actions impious toward God, or contrary to the perfect

right of another, or contrary to any ſpecial precept

depriving us of the moral power of contracting in

fuch matters .

2. Again, we may be further obliged by contracts,

than we can byvows. When we contract imprudently

with men in matters of commerce, againſt thoſe ge

neral laws which require a wife adminiſtration of our
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affairs for the benefit of our families and friends, andCHAP. II.

the other party infifts upon the contract ; a regard to

a diftant good, and the neceffity of maintaining the

faith of commerce, and of excluding vexatious fuits,

and endleſs evaſions , obliges us to obferve what we

have engaged. But when one makes an imprudent

vow to God, we are fure God does not accept of it,

or inſiſt on our performing it : nor is there any fuch

reafons as thoſe from the neceflity of maintaining

commerce, to oblige us to it. Thus fhould the pa

rent of a numerous family, in any danger, vow to give

the half ofhis goods to the poor, or to certain orders

called religious, or for building or adorning certain

edifices ; or fhould he undertake uſeleſs penances ;

while all the indigent are fufficiently provided other

ways, or might be fo by a far fmaller proportion of

the goods of the wealthy ; while all uſeful orders of

men have fufficient fupport, and there are ſufficient

buildings and utenfils for all religious uſes ; and while

the penances vowed are no way uſeful for his improve

ment in virtue ; he is under no obligation , as God

cannot be ſuppoſed to accept of fuch promiſes ; and

there's no conveyance made of any rights to men .

ous oaths do not

"Tis impious to conceive God, like the worst of our Foclip or impi

fellows, catching at all advantages from the fears or

weakneſs of men, and infifting on every rafh promiſe

of theirs ; or like a tricking agent for a party, to the

detriment of the reft of his rational creatures, and to

that of theſe very orders of men, by corrupting them

in luxury and lazy opulence : much leſs can we ima

1
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BOOK II. gine him fond of fplendid ſtructures and furniture, to

the oppreffion of his own living temples. All fuch

foolish vows made upon any falſe notions of fanctity

in certain orders, or of piety in enriching them to the

oppreſſion and enflaving the reſt, or of fome promo

tion of religion by fuch means as do not conduce to

it, are entirely void : and as ſoon as we come to jufter

notions, we may conclude we are free from their obli

gation. What we have fuperftitiouſly given under

fuch miſtakes about the true nature of theſe ſubjects,

we have a right to redemand ; as in other contracts

where we have erred in what was effential to them.

And in thefe caufes we generally have a juft excep

tion founded upon the fraud uſed by thofe who re

ally get the uſe of what is thus given to fuperftitious

purpoſes.

"Tis ſtill more evident that vows proceeding from

wrath, ill-nature, or envy, or any vicious or immode

rate paſſion contrary to the ties of humanity, fuch as

thofe " never to forgive, or be reconciled, or hold any

" converfation with fuch as have offended us," cannot

oblige ; but muſt be offenfive to God, and diſapproved

by good men. We ought to repent of our ill-na

ture and impiety , and not perſiſt in it by obferving

the wicked vow. Vows therefore produce no new

matter of obligation, nor make that to be our duty

which was notjuſt and wife, and becoming us, before

we vowed ; but like oaths, they make a deeper fenſe of

our obligation to what was our duty before . To vio

late any juſt engagement, or any contract confirmed
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byfuch invocation of God, muſt evidence the moſtCHAP. II .

horrible impiety, and muſt be infamous in the high

eſt degree.

-

CHA P. XII.

The Values ofGOODS in Commerce and the Nature

ofCOIN.

I. IN

commerce.

commerce it muſt often happen that one mayprices must be

need fuch goods of mine as yield a great andfettled for all

laſting uſe in life, and have coft a long courſe of la

bour to acquire and cultivate, while yet he has none of

thoſe goods I want in exchange, or not fufficient quan

tities ; or what goods of his I want, may be ſuch as

yield but a ſmall uſe, and are procurable by little la

bour. In fuch caſes it cannot be expected that I ſhould

exchange with him. I muſt ſearch for others who

have the goods I want, and fuch quantities of them

as are equivalent in uſe to my goods, and require as

much labour to procure them ; and the goods on both

fides muſt be brought to fome eſtimation or value.

The natural ground of all value or price is fome The natural cau

fort ofuſe which goods afford in life ; this is prere-ſes ofprices.

quifite to all eſtimation . But the prices or values in

commerce do not at all follow the real uſe or impor

tance of goods for the ſupport, or natural pleaſure of

life. By the wiſdom and goodneſs of Providence there

is fuch plenty of the means ofſupport, and ofnatural

pleaſures , that their prices are much lower than of

many other things which to a wife man ſeem of little
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Book II . uſe. But when fome aptitude to human uſe is preſup

pofed, we ſhall find that the prices ofgoods depend on

theſe two jointly, the demand on account of fome uſe

or other which many defire, and the difficulty of acqui

ring, or cultivating for human ufe. When goods are

equal in theſe reſpects men are willing to interchange

them with each other ; nor can any artifice or policy

make the values of goods depend on any thing elſe.

When there is no demand, there is no price, were the

difficulty of acquiring never fo great : and were there

no difficulty or labour requifite to acquire, the moſt

univerfal demand will not caufe a price ; as we fee in

freſh water in thefe climates. Where the demand for

two forts of goods is equal, the prices are as the dif

ficulty. Where the difficulty is equal, the prices are

as the demand.

.

Bythe ufe caufing a demand we mean not only a

natural fubferviency to ourfupport, or to fome natu

ral pleaſure, but any tendency to give any fatisfacti

on, by prevailing cuftom or fancy, as a matter of or

nament or diſtinction in the more eminent ftations ;

for this will caufe a demand as well as natural uſe.

In like manner by difficulty of acquiring, we do not

only mean great labour or toil, but all other circum

ftances which prevent a great plenty of the goods or

performances demanded. Thus the price is encreaſed

by the rarity or ſcarcity ofthe materials in nature, or

fuch accidents as prevent plentiful crops of certain

fruits of the earth ; and the great ingenuity and nice

taſte requifite in the artiſts to finiſh well fome works
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of art, as men offuch genius are rare. The value is CHAP. 12 .

alfo raiſed, by the dignity of ſtation in which, accor

ding to the cuſtom of a country, the men muſt live

who provide us with certain goods, or works of art.

Fewer can be fupported in fuch ſtations than in the

meaner; and the dignity and expence of their ſtations

muſt be ſupported by the higher prices of their goods

or fervices. Some other * fingular confiderations may

exceedingly heighten the values of goods to fome

men, which will not affect their eftimationwith others.

Theſe above mentioned are the chief which obtain in

commerce.

measure orfan

II. In fettling the values of goods for commerce, A commmon

they muſt be reduced to fome common meaſure on ard.

both fides. Such as " equal to the value of fo many

66

CC

days labour, or to fuch quantities of grain, or to

" fo many cattle of fuch a ſpecies, to ſuch a meaſure

or weight of certain fruits of the earth , to fuch

" weights of certain metals." The ſtandard or com

mon meaſure would readily be taken in fomething of

very common uſe for which there would be a general

demand : and in fixing upon it different nations would

according to their prudence or circumftances chooſe

different materials.

fite to it.

Thequalities requifite to the moſt perfect ſtandard qualities requi

are theſe ; it muſt be fomething generally defired fo"

that men are generally willing to take it in exchange.

The very making any goods the ſtandard will of itſelf

give them this quality. It muſt be portable ; which will

* Pretium affectionis.
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Book II. often be the cafe ifit is rare, fo that ſmall quantities

are of great value. It muſt be diviſible without lofs

into ſmall parts, fo as tobe fuited to the values ofall

forts ofgoods ; and it muſt be durable, not eaſily wea

ring by uſe, or periſhing in its nature. One or other

of thefe prerequifites in the ſtandard , fhews the incon

venience of many of our commoneſt goods for that

purpoſe. The man who wants a finall quantity of my

corn will not give me a work-beaſt for it, and his

beaſt does not admit divifion . I want perhaps a pair

of ſhoes, but my ox is of far greater value, and the

other may not need him. I muſt travel to diftant

lands, my grain cannot be carried along for myſup

port , without unfufferable expence , and my wine

would periſh in the carriage. 'Tis plain therefore that

when men found any uſe for the rarer metals, filver

and gold, in ornaments or utenfils , and thus a de

mand was raiſed for them, they would foon alſo fee

that they were the fitteſt ſtandards for commerce, on

all the accounts above-mentioned. They are rare, and

therefore a ſmall quantity of them eaſily portable is

equivalent to large quantities of other goods ; they

admit any divifions without lofs ; they are neither pe

riſhable, nor eaſily worn away by uſe. They are ac

cordingly made ſtandards in all civilized nations.

Metals have firſt been uſed as ſtandards by quart

tity or weight, without coinage. This weſeein an

tient hiſtories, and in the * phraſes of old languages.

But this way was attended with two inconveniencies;

Impendere, expendere nummos, &c.

Metals by

weight.
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one the trouble of making exact divifions, the otherCHAP. II .

the uncertainty as to the purity ofthe metal. Tor

prevent both, coinage has been introduced; in which

pieces are made of very different well known fizes in

the moſt convenient divifions : the quantity of pure

metal in every piece is known ; and finer methods of

ftamping fecure us that they cannot be clipt or filed

awaywithout its being difcernible at once. The pub

lick faith of the ſtate is interpofed by theſe ſtamps,

both for the quantity and purity, fo that there is no

occafion for affays or weighing, or making divifions.

age.

Theſe are the fole purpoſes of coinage. No ftamp The use of coun

can add any confiderable value, as it is eafy workman

ſhip in fuch valuable materials. But it may be good

evidence for the value, when it is impreffed by any

juſt and wiſe authority. Trading nations cannot make

the comparative value of their coin with reſpect to o

ther goods, greater or leſs than the value of the me

tal, and of the eaſy workmanſhip of coinage. Coin is

ever valued as a commodity in commerce, as well as

other goods ; and that in proportion to the rarity of

the metal, for the demand is univerfal. A law can on

ly fix or alter the legal denominations of pieces or

ounces ; and thus indeed affect, within the ſtate, the

legal claims formerly conſtituted in thoſe denomina

tions : but commerce will always follow the natural

value. If one ftate had all the mines in the world in

its power, thenby circulatingfmall quantities, it could

make the values of theſe metals and coins high in re

ſpect of other goods ; and by circulating more of

VOL. II. H
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Book II.them, it could make their values fall. We fay indeed

commonly, that the rates of labour and goods have

rifen fince theſe metals grew plenty ; and that the

rates of labour and goods were low when the metals

were fcarce; conceiving the value of the metals as in

variable, becauſe the legal names of the pieces, the

pounds, fhillings, or pence, continue to them always

the fame till a law alters them. But a days digging

or ploughing was as uneafy to a man a thouſand years

ago as it is now, tho' he could not then get ſo much

filverforit: anda barrel ofwheat, or beef, was then of

the fame uſe to fupport the human body, as it is now

when it is exchanged for four times as much ſilver.

Properly, the value of labour, grain, and cattle, are

always pretty much the fame, as they afford the fame

ufes in life, where no new inventions of tillage, or

pafturage, cauſe a greater quantity in proportion to

the demand. 'Tis the metal chiefly that has under

gone the great change of value, ſince theſe metals

have been in greater plenty, the value of the coin is

altered tho' it keeps the old names.

Value ofcoinnot
IV. The governors of a ſtate which has no mono

arbitrary poly of filver and gold, may change the names of

their coins, and cheat their fubjects, or put them into

a ſtate of cheating each other in their legal demands :

but in commerce coin will retain the natural value of

the metal in it, with little variation . Where the legal

denominations ofvalue are confiderably changed, the

effects are obvious at once ; and in ſmaller changes the

effects are proportionable, tho' not ſo ſenſible.
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**FAM

quantity of me.

Ifthe legal names of our crown pieces were doubled CHAP. 12 .

fo that the ounce of filver were called ten fhillings,

the nominal prices of all goods would rife as much. It follows the

We ſhould not get the barrel of wheat for the new

ten fhillings, as we do now in cheap years : we muſt

give the two ounces of filver as we do now, tho' they

would be called twenty fhillings. Suppofe people fo

ſtupid that they were contented with the ſame names,

but half the filver. Coining with any ſtamp is an ea

fy manufacture, any nation could make our crown

pieces, and get for them double the quantity of our

goods they got formerly. Our own merchant there

fore gets for an ounce of filver from the farmer or

manufacturer what formerly coft two ounces, and yet

at foreign mercats he will get as many ounces for

theſe goods as before. Nowhe doubles his firſt coſt,

beſide his former profit. This vaft gain would invite

ſo many, and make ſuch a demand, that the prices of

all our goods would gradually rife, till they came to

the fame quantities of gold and filver they were at

before, butwith double nominal values ; and then the

new exorbitant gain would ſtop. At firſt our country

would lofe one half upon all goods bought from us

by foreigners : this lofs would fall upon men of eftates

and manufacturers at laft.

As to foreign goods 'tis obvious the nominal prices

of them muſt riſe at once upon changing the names

of our coin. Foreigners who do not regard our laws,

or legal names of coin, muſt have for their goods the

fame pieces or ounces they got formerly. Our mer

H 2
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Book II. chants therefore in ſelling theſe goods muſt have as

many pieces or ounces, which now bear a double

name.

Again , upon lowering the legal names of coin ,

the nominal prices of all goods muft fall . Themer

chant cannot afford more pieces or ounces of metal,

than he gave before for any goods to our farmer or

manufacturer, as he will get no more at any foreign

market, and this number now bears a ſmaller name.

Foreign goods are bought abroad for the fame oun

ces they were, and therefore the merchant can afford

them herefor the fame ounces he formerly fold them

at, and with the fame profit, tho' the name be leſs.

If one merchant refuſes to fell fo, another will, as all

can afford it : or if all refuſe, foreigners will ſend their

goods into our country to be fold for the fame oun

ces, now bearing a lower name.

"Tis a fundamental maxim about coin, that " its

" value in commerce cannot be varied by names,

that prices ofgoods keep their proportion to the quan

tities of metal, and not to the legal names. No man

values a piece more that ' tis called twenty livres, or

twenty Scots pounds, than he would have done on ac

count of the Sterling name.

"2

The effects of le V. The changing confiderably the legal names of

gal changes.coin muſt cauſe innumerable wrongs among the fub

jects of any ftate, fince the real values of goods con

tinue the fame. The lowering of coins
wrongs all

who are indebted in legal denominations ; they muſt

pay more ounces of gold and filver than they received,
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or engaged for; and yet get no more ounces by anyCHAP. 12.

fales of their goods than they got formerly. All du

ties, taxes, rents, falaries payable in legal denomina

tions are increaſed. More ounces are received by the

creditors in fuch claims, and yet each ounce will pur

chaſe as much goods for the ſupport or pleaſure of

life as before the change. The debtors therefore are

fo much wronged, and fo much the creditors are un

justly enriched.

Raifing the legal names has the like unjuſt effects

on the other fide. Debts, taxes, rents, falaries, fpeci

fied in legal names, can then be diſcharged with few

er pieces or ounces ; and yet the debtor gets as many

ounces for any goods he fells as before; and the cre

ditor can get no more of the goods neceffary for life

for an ounce than he got before. He is therefore fo

much wronged by the change made in the legal

names.

The putting difproportioned values upon the fe

veral fpecies of current coin muft have bad effects on

a country. The fpecies under-valued at home will

be carried abroad, and the fpecies over-valued will be

imported ; as the former anfwers better at foreign

markets, where the ounces ofmetal are regarded, and

not the names, and the later anfwers beft at home.

Whateverfums are thus exchanged by foreigners, all

their gain is fo much lofs to our country. What we

export ourſelves, hurts our country only by introdu

cing perhaps a lefs convenient fpecies. This difpro

portion often arifes after the values were wifely fixed

I
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Book II.at the time they were made , if either the mines of

one metal are more copious in proportion than thoſe

of the other; or there be a greater drain of one fort

of metal by exportation, or byfome confumption of

it in the ſplendour of life.

An increaſe of both metals by copious mines, naHow it charges

by the abundance

tals.

or fearcity ofme- turally abates the value of both, without any change

of the names. And thus, properly ſpeaking, the va

lues ofgold and filver are fallen within theſe two cen

turies above one half: tho' we more commonly fay

that the rates ofgoods are increaſed. Were the mines

quite drained and the quantities of theſe metals much

diminiſhed by the various uſes of them in plate, dreſs,

and furniture , their value, would riſe again ; or , we

would vulgarly fay, the rates of goods would fall.

The ftandard itſelf is varying infenfibly: and there

fore if we would fettle fixed falaries, which in all e

vents would anſwer the fame purpoſes of life , or ſup

port thofe entituled to them in the fame condition

with refpect to others, they fhould neither be fixed

in the legal names of coin, nor in a certain number

of ounces of gold or filver. A decree of ſtate may

change the legal names ; and the value of the ounces

may alter by the increaſe or decreaſe of the quanti

ties of theſe metals. Nor fhould fuch falaries be fix

cd in any quantities of more ingenious manufactures,

for nice contrivances to facilitate labour, may lower

thevalue of fuch goods. The moſt invariable ſalary

would be fo many days labour of men, or a fixed quan

tity of goods produced by the plain inartificial la
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bours, fuch goods as anſwer the ordinary purpoſes ofCHAP. 12 .

life. Quantities of grain come neareſt to fuch a

ſtandard.

In matters of commerce to fix the price we fhould onwhat thepri

not only compute the firſt coſt, freights, duties , and ces of goods de

all expences made, along with the intereſt of money

employed in trade, but the labours too, the care, at

tention, accounts, and correſpondence about them ;

and in fome caſes take in alfo the condition of the

perfon fo employed, according to the cuſtom of our

country. The expence of his ſtation of life muſt be

defrayed by the price of fuch labours ; and they de

ferve compenfation as much as any other. This addi

tional price of their labours is the juſt foundation of

the ordinary profit of merchants, on which account

they juſtly demand an higher price in felling , than

what anfwers all that was expended -upon the goods..

Their value here is augmented by thofe labours, as

juſtly as by thoſe of farmers or artiſans .

As there are many contingent loffes by the perifh-contingent pro

ing of fome goods, or their receiving damage, theſefits in commerce.

loffes may be juſtly compenſated by a further aug

mentation of the price of fuch as are fafe. As mer

chants lofe fometimes by the falling of the rates of

goods on hand, they may juſtly take the contingent

advantage too of goods on hand, when the rates of

fuch goods rife by any accident which makes them

fcarce. Menwho are fortunate in theſe accidents may

be much enriched, without any fraud, or extortion..

The conftant profit is the juft reward of their la
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Book II. bours. Thus tho' the values of what is given and re

ceived in buying and felling fhould ftill be kept equal

on both fides , as we fhall fee preſently, yet there is a

natural gain in trade, viz. that additional price which

the labour and attendance of the trader adds to the

goods ; and a contingent one, by the rifing of prices.

Contracts benefi

cent or onerous.

CHAP. XIII.

The Principal CONTRACTS in a SOCIAL LIFE .

CON

WONTRACTS are either beneficent, where a gratui

tous favour is profeffedly done on one fide ; or

onerous, where men profeſs to give mutually equal va

lues. Of the former there are three forts known to

the Civilians, the mandatum, commodatum and depofi

tum ; ofwhich in order. *

The mandatum . The mandatum is when " one contracts to manage

" the buſineſs of another without reward." This may

be either with ſpecial inftructions, or without them.

In theformer cafe, if the perfon employed departs from

his inftructions, he naturallyfeems liable to all dama

ges occafioned by it, except he has done fo upon fuch

very ſpecious reaſons as might miſlead a wiſe man zea

lous to do the beſt for his friend. In the other cafe, he

is bound to fuch diligence and care as a wife man uſes

in like affairs of his own, and is only liable to com

penfate fuch damages as enfue upon a defect of this di

ligence. This is all that the obliging friend can be

* There are other gratuitous contracts not included under any of theſe three, but they

come undermuch the fame rules, fuch as loan for confumption without intereſt.

1
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prefumed to have bound himſelf to, unleſs he has ex-CHAP. 13 .

prefly undertaken for the very utmoſt diligence and

care, or the fingular nature ofthe bufſineſs plainly re

quired it ; and then indeed he is anſwerable for every

overfight, or neglect, which would not have been inci

dent to the very beſt of men. We are not to lay ſe

verer burdens on the beneficent party than they con

fented to, or to make kind offices perilous to the un

dertaker , without the higheſt and cleareſt reaſons .

Nor yet ſhould men on the other hand undertake the

buſineſs of their friends without hearty purpoſes of

executing them carefully ; fince by doing fo they may

have prevented their employing fome better hands .

The *perſon employed, is bound to account to the

employer whenthe buſineſs is finiſhed : and to †re

ftore his goods with their profits . And the employer

is bound to indemnify his friend as to all loffes or

expences ſuſtained in his fervice. The favour underta

kenwas to employ his labour and caregratuitouſly, and

no more, from the ordinary nature of this contract.

II.
Commodatum is "the loan for uſe without any Theloanfor ufe.

(c

price or hire, where the fame individual goods are

to be returned." If a price or hire is given, the con

tract is not beneficent, it goes by another name, loca

tion, or ſetting to hire. When the fame individual

* The mandatarius and * mandator.

+ This is demanded in the actio directa

mandati.

This is demanded in the actio con

call fpecies, equal quantities, weights, mea

Bygenusthey mean what modern logicians

fures ofgoods ofthe fame kind: byfpecies,

the Civilians mean the fame individual. In

ftit. 1. iii. tit. 15. In this fenfe the claffic

authors too use these words.

traria.

+ Mutuum verfatur in rebusfungibilibus,

quaereddendaefunt in genere, non ixfpecie.

VOL. II.
I
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1

Book II. is not to be returned, but equal quantities or mea

fures, and this without price or intereft, the contract

is much of the fame moral nature, but the Civilians

call it mutuum gratuitum, or the gratuitous loan for

confumption. If this loan for confumption be for a

certain price befide the reftitution of equal quanti

ties, 'tis called lending for intereſt.

In the gratuitous loan for uſe, the favour is done

to the borrower. He is therefore certainlybound 1. to

as high care of the goods as anywife man would uſe

about fuch goods of his own, or rather to greater,

out of gratitude. A good heart muft recoil at fuffe

ring any friend to lofe by his kindneſs. The lender

expects this care, and we are juftly deemed to have

bound ourſelves to it. 2. The borrower is bound to

apply the goods to no other purpoſes than thoſe for

which they were lent : other conduct is perfidious and

ungrateful. And, 3. He muſt reſtore them at the

time agreed, in as good order as he received them,

excepting the natural wear offuch goods, by the pru

dent ufe allowed. In demanding nothing for the im

pairing of the goods by this ufe, confifts the favour

of the contract. 4. Ifthe proprietor needs his own

goods before the term of loan is expired, humanity

and gratitude oblige the borrower to reſtore them,

unleſs he is infome extraordinary ſtrait himſelf, much

beyond that ofthe lender. But this cannot be matter

of compulfion, except in very fingular cafes of necef

fity. When the urgent occafions of the borrower

hinderhim to reſtore before his time of loan expires

Rules in this con

tra&t .
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as he is bound in gratitude, he muſt think himſelfCHAP. 13 .

obliged, to compenfate any damage the lender fuf

tains by his kindneſs to him. An honeſt heart can

not avoid this duty, tho' he cannot be compelled to

reftore the goods fooner. Couldhe be compelled, he

mightfometimesbe greatlydiſappointed;finceperhaps

truſting to this loan, he has omitted providinghimſelf

otherways when he could have done it, whereas now

the opportunity may begone.

If goods lent, periſh by ſuch an accident as had The cafe wher

reached them in the poffeffion of the lender, the bor- thegoodslentpe

rower is not obliged to compenfate them ; the lender

fuffers no more by the loan than he would have fuf

fered without it. Suppoſe they would have eſcaped in

the lender's poffeffion, and yet the borrower was guil

ty of no negligence about them : here a lofs muſt be

fuftained by one fide, or by both: neither is fuppofed

to be in any fault. If no other reaſon of humanity be

on the other fide, the borrower feems rather obliged

to bear it, out of gratitude ; nor is it fo readily to be

prefumed that the lender, who had no views of gain,

confented to bear fuch loffes, as that the borrower did

fo; fince for the advantage of the gratuitous loan,

men would readily make themſelves liable to fuch im

probable hazards. The truth may be that neither

thought offuch contingencies ; ifthey did, they would

have exprefly agreed on whom the lofs fhould fall.

And probably it had been on the borrower. There

ſeems little occafion for a general rule to caft allfuch

loffes always on one of the parties. If the lender were

1
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Book II . rich, and the borrower poor, it would be mean in the

lender to demand any compenſation. Ifthe borrower

were rich, it would be baſe in him not to compenfate.

If their fortunes were equal, or fo good that neither

would be diftreffed by the lofs, it would beſt become

the borrower to bear it altogether, as he received a

favour in the contract. The lovely and honourable

part is cafily feen ; tho' it is not always eafy to find

reaſons for rules cafting the whole damages in this

and fuch like cafes, univerfally on one fide.

The lender is bound to refund to the borrower,

all expences made in neceffary repairs by which the

goods are preſerved fit for the proprietors uſe ; and

no others, unleſs by exprefs agreement.

III. The depofitum is a branch of the mandatum,

where " thebufinefs committed and undertaken is the

" fafe cuftody of goods . " The * keeper, as he pro

feffes friendſhip , binds himſelf to fuch diligence as

wife men uſe about like goods of their own ; and muſt

reftore the goods upon the demand of the proprietor,

† except only in ſuch caſes where one would have a

right to oppofe him by violence in an unjuſt deſign .

Thus one may detain arms depofited, when demanded

with a view to murder any innocent perfon , or to

make war on our country. The depofiter is bound

to refund all prudent expences made in keeping his

goods .

IV. In onerous contracts, both fides profeſs to give

or transfer goods or rights of equal values. Moſt of

• Depofitarius. + Cicerogives a decifion too general and inaccurate, DeOffic.l.i.c.10.

The depofitum.

Onerous con

tracts.

"

1
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the neceffary rules appear fufficiently from what was CHAP. 13 .

faid * above about contracts in general. The chief

forts are,

1. Barter, or the exchanging goods of equal va- Barter.

lues ; which differs from mutual donation in this, that

in donations there is no obligation to equality.

ling.

2. Buying and felling ; the ſimpleſt manner ofwhich Buying and fel

is when the buyer at once pays the price , and re

ceives the goods. If the price be paid, or fecurity for

it accepted, and the goods delivered, as the property

is compleatly transferred , no ſubſequent fale, or im

perfect prior contract about felling, can elude the

buyer's right. If the goods are to be delivered on a

future day, but the bargain compleated about them ;

if they perish before the day, the lofs falls on the fel

ler. If they periſh after that day, and the feller was

ready to deliver them upon it, he is deemed after that

day only as the depofitary. All lofs , without the fel

ler's fault, muſt be borne by the buyer. Where ana

greement is made about certain quantities of goods

which cannot be now delivered, fuch as about a fu

ture crop ; and the feller afterwards contracts with a

third perfon not apprized of the prior contract, and

delivers the goods upon receipt of the price ; the civil

law favours the latter, as a fair purchaſer, and deems

all fales imperfect without delivery ; but gives to the

perfon deceived in the former contract a full right a

gainst the fraudulent feller, to the whole value ofthe

bargain. If both have paid the price, and the feller.

* See chap. 6. of this took.
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Book II. proves infolvent, it is not eaſy to find valid reafons

for cafting the whole lofs on either. There are many

* additional covenants in the bargains of fale which

are fufficiently underſtood by the terms ofthe agree

ment.

V. Setting and hiring includes all theſe contracts

wherein " one agrees for a certain price to do any

" work, or to grant the uſe of any goods, moveable

" orimmoveable" In theſe contracts men are obliged

to uſe the goods they hire, as wife men uſe like goods

of their own; and are truly liable in confcience for all

damage done by uſing them otherways ; as it is as in

jurious as any other fort ofwrong. A manof true in

tegrity and humanity would particularly regard the

cafe offuchindigent perfons as often ſet houſes, fur

niture, and other goods to hire ; and be religiouſly

cautious of doing any unneceffary damage to them.

When materials are given out to be manufactured

or wrought by an artiſt at a certain price, the Romans

have another + expreffion for the contract, but it is

of the fame nature with that of hiring labour. The

fetter of goods muſt make them fit for uſe, and keep

them fo, or refund any charges thehirer has been
put

to in doingit. And the hired labourer, as he is bound

faithfully to execute his work, fo he is not to be de

Settingto hire.

* Such as the lex commifforia, that is, if

the price is not paid on a certain day, that

thebargain is void. Addictio indiem, where

the feller may accept of a better price offe

red before fuch a day. Claufula retractus,

or a right ofredemption. Jusprotimifeos

the right of redemption or the first offer,

ifthe buyer inclines to fell again.

+ Locare opus faciendum; where the lo

cator pays the price. The locator operae re

ceives the price.
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1

frauded of his hire. If he is hired for a long tract ofCHAP. 13 .

time, the hirer cannot in humanitymake any deduc-'

tions on account ofſmaller interruptions given to his

fervice by tranfient fits offickneſs . Such fits are inci

dent to the firmeft conftitutions ; and the hirer is juftly

prefumed to have precluded himſelffrom fuch excep

tions , or deductionsfrom theprice agreed to, by hiring.

for a tract of time.

VI. In loan for confumption at a fet price or inte- Loan for con

reft, the lender claims not the fame individual, but e- Jumption.

qual quantities , and the price for the loan. Some

goods bear natural fruits or increaſe, as lands, flocks,

herds, gardens. The grant of thefe fruits naturally

deferves a price or rent. Tho' goods have no fruits

or increaſe, yet if they yield great convenience in life,

and have coft fuch labour or expence as would have

acquired goods naturally fruitful , if the proprietor

grants the uſe of them, he may juftly demand a

price, fuch as he would have had if he had employed

his money or labour on goods naturally fruitful. This

is the caſe in ſetting of houſes.

tion ofintereft on

loans.

If in any way of trade men can make far greater The juſt founda

gains by help of a large ſtock of money, than they

could have made without it, ' tis but juſt that hewho

fupplies them with the money, the neceffary means

of this gain, fhould have for the uſe of it ſome ſhare

of the profit , equal at leaſt to the profit he could

have made by purchafing things naturally fruitful or

yielding a rent. This fhews the juſt foundation of

intereſt upon money lent , tho' it be not naturally



72 The ordinary CONTRACTS.

BOOK II. fruitful . Houſes yield no fruits or increaſe, nor will

ſome arable grounds yield any without great labour .

Labour employed in managing money in trade, or

manufactures, will make it as fruitful as any thing.

Were intereſt prohibited, none would lend, except in

charity; and many induſtrious hands , who are not

objects of charity, would be excluded from large gains

in a way very advantageous to the publick.

The measure of

VII. The reaſonable intereſt varies according to

just interest. the ftate of trade, and the quantity of coin. În a

country newly ſettled , or but beginning to trade ,

where few hands and little money are employed that

way, great profits are made by ſmall fums : and as in

fuch places more land-rents are purchaſed for any

given fum than in countries flouriſhing in trade, and

abounding with money; an higher intereſt is reafon

able, and no man would lend except upon an high

intereſt. The gain too made by any fum is fo large,

that traders or purchaſers can afford to give it. When

manyhands and much wealth are employed in trade,

as men can be fupported by ſmaller gains in propor

tion upon their large ftocks, the profit made upon

any given fum employed is ſmaller, and the intereſt

the trader can afford must be leſs. As money grows

plentier, and bears leſs intereſt in loans, more incline

to purchaffes of lands than formerly ; and this de

mand raiſes the rates of lands, fo that fmaller land

rents can be obtained for anyfum. Men are therefore

contented with fmaller intereft than formerly when

they could have got greater land-rents . Theyfhould
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be fatisfied if it furpaffes the annual profits of pur- Chap . 13 .

chaſes, as much as compenfates the greater troubles

or hazards attending the loans : and thus it falls of

courſe, without the force of laws.

Laws too muſt follow theſe natural caufes infettling r

the intereſt, otherways they will feldom have their ef

fect, and be iniquitous . If the legal intereſt is high

in wealthy nations, where fmall gains are made upon

any given fum employed in trade, traders will not

borrow without abatement of intereft, nor will men

borrowfor purchaſing lands, when the annual rents

ofthem are far below the intereft. Moneyed men may

firſt run upon purchaſes , and decline to lend upon

ſmaller than the legal intereft ; but the demand for

lands will foon raiſe their price, fo that they fhall get

muchſmaller annual rents for a given fum: many will

therefore accept of intereſt below the legal, but high

er than the annual rents of lands. If the legal inte

reſt is made too low, few will incline to lend ; they

will firſt attempt to purchaſe lands : if the price of

them rife by the great demand, ſo that ſmall annual

profit is made this way, moneyed men will turn to

trade and manufactures. Men not educated to fuch

buſineſs, or who chooſe to live without buſineſs, will

find active traders always fond of borrowing at high

er than the legal intereft, and will find ways by dif

count, and annual gifts agreed upon, to elude the

law.

The chief ufe of fuch laws is to fettle the intereſt

decreed by courts on many occafions, where there has

VOL. II. K

The ufe oflaws

about it.

#

1
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Book II . been no agreement ofthe parties ; and to prevent the

extortions offome grafping wretches upon the incau

tious , or the diftreffed . Prudent men will fettle this

point for themſelves according to the natural cauſes.

6

If the polity of any ſtate allows little commerce

with foreigners, admits of no great increaſe of wealth

in the hands of afew, nor ofany alienation of lands to

perpetuity; if it is defign'd for a republick offarmers,

which fome great authors judge moſt adapted for vir

tue and happineſs,* there all intereſt of money might

properly be prohibited. But where the ſtrength of

a ftate depends on trade , fuch a law would be ru

inous.

VIII. In the contracts of partnerſhip , which are

of very different forts, the terms of agreement deter

mine the rights and obligations of the partners. But

as they profeſs mutual friendſhip to each other in

this contract, there is more room for all reafons of

equity and humanity in this than other onerous con

tracts ; and all frauds deſerve a feverer puniſhment.

Contracts ofha

IX. In fome contracts a certain price is paid for

zard- letteries . an uncertain profpect of gain, as in the purchaſe of

annuities for life, or of tickets in lotteries. Ifthefum

of the prizes is no further exceeded by the fum of the

prices paid for all the tickets, than what defrays the

neceffary charge offuch projects , and makes a reaſon

able compenfation for the attendance and labour of

Partnership.

This Harrington and others judge to be the polity ofthe Hebrews; and hencein

tereft was prohibited among them, but it might be exacted from foreigners. Deut.

xxii . 19. Pfalm. xv. 5 .
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1

the projectors ; the contract is not cenfurable upontheCHAP. 13 .

account of any inequality; but fuch projects are of

tenblameable on another account. Private lotteries,

wagering, and contracts ofgaming, produce no good

to the publick , nor avert any evils. Some citizens

are enriched by the loſs of others, in a way wholly

uſeleſs to the publick. Through the vain hopes of

multitudes, and a fort of ſelf-flattery in their good

fortune , were there no reſtraint put to fuch practi

ces by law, great fums of money which otherways

would have done good to the publick in trade or

manufactures advancing the wealth ofa nation, would

by baſe artifices be drawn into fuch uſeleſs channels,

and men's minds be diverted from all uſeful induſtry.

"Tis therefore juſt to reſtrain ſuch private projects or

contracts, even where there is nothing directly frau

dulent in them. Upon fome publick exigence no

doubt money may be prudently raiſed by this way of

lottery, which can cauſe no complaint, fince none are

forced to contribute.

There are other contracts of hazard where a ſmall

price is paid to obtain fecurity againſt a great uncer

tain danger; or to have fuch loffes made up when

they happen. Such are the infurances againſt the

dangers at fea, or thofefrom fire. Such contrivances

are both humane and uſeful to the publick. The in

furers are enabled to indemnify the fufferers by the

premiums received from thoſe whofe houſes and ſhips

are fafe. Thus a fort of partnerſhip in loffes is eſta

bliſhed over a nation ; as the loffes are made up by

Infurances.

K 2
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BOOK II. fmall contributions from thoſe who have eſcaped the

calamity. Thus active hands in buſineſs are pre

ſerved from early ruin by fuch accidents .

many

Wagering and In the private contracts of hazard, or partly of

gaming hazard, partly of art, fuch as wagering upon uncer

tain events , or upon the fuccefs of a game ; if the

fums ventured do not exceed what the perfons can af

ford to ſpend upon any amufement, without obftruc

ting any duty of life ; if no more time is ſpent in

games than what is a neceffary refreſhment from fe

rious buſineſs or ſtudy ; and no habit of floth or im

patient hankering after fuch diverfions is contracted ;

the contracts cannot be called criminal or faulty. But

when the fums hazarded are ſo great that the lofs of

them would any way diftrefs us , or our antagoniſt,

and as no good can ariſe from ſuch contracts, they

are highly criminal. "Tis moſt inhumane, as well as

foolish, to expoſe the fortune which ſhould ſupport

a family, our friends, or the poor, or even aſſiſt our

country, to fuch unneceffary hazard. It is wicked to

ly in wait for the ruining our neighbour through his

own raſhneſs or imprudence. No man of true virtue

or confcience could retain fuch gains when he got

them. And it is amazing how, in ages of luxury

and corruption, men can ſo far forget the true na

tures and names of things , as not to look upon all

fuch gains as fcandalouſly infamous to men ofbetter

condition, when they are plainly acquired by the fame

meanfpirit of injuftice, or avarice, that we all abhor

in a thief or a pick-pocket. 'Tis wife therefore in

i
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every nation to reſtrain ſuch practices by the fevereft CHAP. 14.

laws, and moſt infamous puniſhments ; eſpecially in

thofe orders of men who ought to be most above

fuch baſeneſs of foul, and whofe vicious examples

muſt be moſt extenfively pernicious . But quid leges

fine moribus vanae proficiunt.

X. The common fecurities given for performance Contracts of baik

of contracts , are pledges and mortgages ( of which or furety.

already;) and bail, when other perfons become bound

in cafe the principal debtor fails . As the loans are

often made more upon the faith of the furety than

the principal, when the principal neglects to pay, or

becomes infolvent, the furety is as much bound in

honour and confcience , as the principal was ; and

can no more uſe any delays , evafions , or artifices ,

with a good confcience, than if the money had been

lent for his own ufe; except he diſcovers fome grofs

negligence in the lender, or fome fraudulent collu

fion with the principal, by which this burden is un

juſtly, or maliciouſly caft upon him.

CHA P. XIV.

Perfonal rights arifing from fome lawful action of

the perfon obliged, or ofhim who has the right.

I.

Con

OME rights arife , not from any contract , Rights arising

but from fome other action either of himfromationslaw

ful or unlawful.

who has the right, or of the perſon obliged. Theſe

actions founding rights are either lawful, or unlaw
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BOOK II. ful. When the actions are lawful, the Civilians to

avoid multiplying the fources of obligation, or forms

of action, call them * obligationes quafi ex contractu

ortae: feigning a contract obliging men in theſe

cafes to whatever could reaſonably have been deman

ded by the one party, and wifely promiſed by the o

ther, had they been contracting about theſe matters .

The obligations indeed appear ſufficiently , without .

recurring to the notion of a contract, from the na

ture of the actions, and the rights of property, and

their effects . When the action is unlawful, theſe are

the rights ariſing from injury, of which in the fol

lowing chapter.

The former obligations quafi ex contractu are redu

cible to two claffes. 1. Theſe arifing from taking pof

feffion of goods which one knows belong to others,

or are fubjected to the juſt claims of others. 2. Thofe

arifing where one derives to himſelf any valuable ad

vantage at the expence or lofs of others , who did

not confent or contract to bear this loſs gratuitouf

ly. Theſe obligations ariſe either from the nature

of property , or mens prior claims ; or from the

general focial law, that none ſhould ſuffer by any

good offices done to others not intended as a gra

tuity, or be damaged in his property without his

confent.

The obligation II. Of the firſt claſs is the obligation upon the

by the

goods of others . poffeffor of other mens goods to reftore them with

* Inftit. 1. iii. tit. 28.
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their profits: the obligation upon the heir to payCHAP. 14.

the debts affecting the inheritance, and upon the ex

ecutor to pay debts and legacies as far as the effects

go. The eſtate deſcends ſubject to ſuch claims , and

the heir has a right only to what remains after dif

charging them : the effects of the deceaſed are the

fole fund out of which fuch debts fhould be paid.

Nor is there more left to the executor than the fur

plus after debts and legacies are diſcharged . The le

gatees have as juſt a right to their legacies as the ex

ecutor or heir bywill has to the furplus.

To this claſs too are reduced the obligations of all

who have poffeffion of the goods of others without

contract, ſuch as tutors and curators, or thoſe who

preſerve and take care of the goods of the abfent

without commiſſion ; who are called negotii utilisgef

tores. All theſe are plainly obliged to reſtore , and

account with the proprietors for their goods and the

profits of them.

thenegotii utilis

geftor.

III. The fecond claſs contains the obligations on The claim of

thoſe for whom any important fervice is done, or to

whom any advantage is derived , by the labours or

expence of others , without a commiſſion or contract.

The perſon thus profited is plainly obliged to refund

all prudent expences, and compenfate all labours not

intended gratuitouſly. The merchant whoſe ſhip

wrecked goods are preferved by my labour or ex

"

The obligation on the heir to pay

debts is plainly of the fame nature with

that ofthe executor or heir to pay lega

cies, tho ' the Civilians called the later on

|

7

lyan obligation quafi ex contractu. They

feigned the heir, as to the debts, the ſame

perfon with the deceaſed, and thus made

him liable.
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*

maintenance.

Book II . pence, without my intention of doing ſuch ſervices,

or bearingfuch charges as a favour, is obliged, when

he claims his own goods, to compenfate if required

all my prudent labours and expences. Thus one is

obliged to indemnify his tutors and curators in all

their prudent management of his affairs ; and for theſe

claims there were particular actions in the civil law.

The claim for As to the obligations upon children for their

maintenance, we may conclude, 1. What a parent

expends upon his children when they have no fortunes

of their own left them byfome other friend, is uni

verfally prefumed to be a donation, where the con

trary is not declared . But tho' the parent be ſtrictly

obliged, from the ftrong tie of nature declaring to

him his duty, to provide neceffaries for his children,

and even is bound by the ſtrongeſt tie of humanity

to improve their condition as he has fair opportuni

ties ; yet his not placing fuch offices to an account of

debt to be compenfated or diſcharged by the chil

dren , is to be reputed an obliging act of kindneſs ,

which he could not be compelled to by any perfect

claim of the children. A parent may juftly claim to

have the expence refunded, if he falls into any dif

trefs. Nay without being in diſtreſs he may juftly

place to an account of debt all manner of neceffary

or prudent expences made upon a child who had a

fufficient fortune of its own ; and may get them re

funded, either for his own more eafy fubfiftence, or

for the benefit of others of his children. But

• Alio contraria tutelae, et negotiorum geftorum.
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|

2. When one maintains the child of a ſtranger, Chap. 14.

whatever prudent expences are made may juſtly be

charged as a debt, where the contrary is not decla

red. Here there is no preſumption from parental af

fection that they were intended gratuitouſly.

manylaws.

The partiality which appears in the laws of fomeThepartiality of

nations that pretend to pay great regard to the na

tural rights and liberties of mankind, is veryfurprif

ing. Whatever expences are made by any one on the

child of the meaneft citizen , or Fellow-Chriſtian ,

muſt be a donation, whether ſo intended or not. It

founds no right to the child's fervice , nor to claim

any compenſation. He may leave his ſupporterwhen

he comes to the uſe of reafon. And yet the equally

innocent children of captives in war, or of men of a

different complexion, are detained as flaves for ever,

with all their poſterity, upon no other pretence of

right than this claim upon them for their mainte

nance ; as if fuch were not of our fpecies, and had

not bodies and fouls of the fame feelings with our

own; or as if mens fecular rights were founded on

their religion, or on their complexions.

"Tis true indeed the maſters of the parent, or he

who maintains another's child at his own expence,

has a right to claim compenfation for all neceffary

and beneficial expences made on the child, and theſe

only; not fuch as were for the ſplendour of his own

family. But this right is no higher than that of any

creditor in an equal fum over his debtor. Ifany friend

ofthe child offers to come to account, and refund

VOL. II. L

The fole just

claim upon the

children offaves.
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Book II . the paſt expences, the maſter cannot juſtly refuſe it,

or detain him. If the child when he attains to the

ufe of reaſon finds another he rather chooſes to bein

debted to , who will repay his former maſter's ex

pences, the mafter cannot juſtly detain him. The

labours ofthe child, after the time that he could earn

any thing beyond the plaineſt food and cloathing,

fhould be placed to account as diſcharging ſo much

of his debt as their value furpaffed that of his necef

fary maintenance. And when the fum of their value,

after deducting the charge of the annual neceffary

maintenance, equals the expence of his maintenance

in his childhood, the mafter has no further claim up

on him. It would generally be found that the labours

of any perfon found in body and mind, would fuffi

ciently diſcharge this debt before he came to thirty

years of age : and where there was any confiderable

dexterity, they would diſcharge it much fooner. The

debtor has plainly a right to chooſe that labour by

which he can fooneſt diſcharge the debt.

If greater expences are made on a child for its in

ftruction in any art ; the child is no doubt liable for any

fuch higher expences as were made for its real benefit.

But then, its labours in this art are ſo much more valu

able that this greater debt would be ſooner diſcharged :

otherways the expences were not for its benefit .

'Tis pleaded that where anyfum is advanced upon

´any hazard, there one may * juſtly inſiſt on more than

The plea in this

cafe from ha

zard.

* This is the cafe ofcontracts on Bottomry, where the only fecurity is given uponthe -

Thip. A greatpremium is deemedjuft, becaufe all is loft if the fhip perifh.
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"

the reſtitution of the fum advanced, with all the le-CHAP. 14.

gal intereſt: thatin theſequafi contracts ,men arebound

to all that could have been reaſonably demanded, or

prudently agreed to, if perfons had been in a condi

tion previouſly to have contracted. That to engage

a man to advance any fum where there is an hazard

of his lofing all, he muſt alſo have a profpect of fome

confiderable gain in caſe the event proves fortunate.

What is thus advanced for a child will be entirely

loft if he dies before his labours diſcharge it ; there

fore much more is due than the fum and the common

intereſt. This claim can ſcarce wholly be denied , nor

would it be unjuſt to inſiſt on ſomething more. And

yet
in other cafes, where a plea of fingular neceffity

is no greater than that a deſtitute infant has to a bare

maintenance, we do not think it reaſonable to oblige

to further compenſation than the principal and inte

reft. If I take another's horfe to affift mein efcaping

from fome imminent danger, and return him ſafe

with a proper price for the uſe of him , or if he is

fpoiled , if I pay his full value with intereſt for any

time I delayed payment, no more is demanded, and

yet had I periſhed he would have got no compenfa

tion. Sure the neceffity of the child is as great.

Allow that there fhould be fome inducement to

men to rear fuch deftitute children, of whom fome -

may die without making any compenfation . It can

not be alleged that the debt of fuch as die is charge

able on thoſe who live. But 'tis truly reaſonable that

each one be charged with fomething further than

L 2
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Book II. was expended, on account of the hazard run in ex

~pending it : and this a wife man would confent to in

a like cafe of his own. But this claim cannot make a

great addition. Grant that one third of the children

born, die within the firſt three years ; this would add

justly one third to the charge of theſe three years and

little more. The hazard grows always fmaller as they

advance in years till their labours . could diſcharge the

debt. On account of fuch hazards it would neverbe

juft to demand more than in proportion to the ha

zards in the feveral periods of life, and this would

ſcarcely add a fifth part to the fum of the expences,

till they attain to the age of ten or twelve , when

their labours begin to compenfate their maintenance,

nay to abate the debt.

From the prefer

flaughter.

"Tis further pleaded, that in fome barbarous na

ving them from tions, unleſs the captives were bought for flaves they

would all be murthered. They therefore owe their

lives, and all they can do , to their purchafers ; and

fo do their children who would not otherways have

come into life. But this whole plea is no more than

that of the negotium utile geftum, to which any civi

lized nation is bound by humanity ; ' tis a prudent

expenfive office done for the fervice of others without

a gratuitous intention : and this founds no other

right than that to full compenfation of all charges

and labour employed for the benefit of others. Thus

ſuppoſe a merchant buys an hundred ſuch ſlaves ; ſo

that his whole charges on the voyage, and prime coft

of the captives, adding alfo a reaſonable merchant's
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I

1

profit upon the ſtock employed, amount to a thou- CHAP. 14.

fand pounds. Theſe captives are his debtors jointly

for this fum; and as foon as the value of their la

bours beyond their maintenance amounts to this fum,

and the legal intereſt from the time it was advanced,

they have a right to be free ; and this it would do in

ten or twelve years, tho' a third part of them died ;

and then all his claim, or that of any one under him,

would ceaſe.

A fet of inaccurate popular phrafes blind us in cauſes of our

thefe matters. Captives owe their lives and all to

miflakes.
+

the purchaſers, ſay they. Juft in the ſame manner, we,

our nobles, and princes, often owe our lives to mid

wives , chirurgeons, phyſicians , fellow-foldiers, fer

vants, neighbours : one who was the means of pre

ferving a man's life is not therefore entituled to make

him a flave, and fell him as a piece ofgoods. Strange,

that in any nation where a ſenſe of liberty prevails,

where the Chriftian religion is profeſſed, cuſtom and

high proſpects of gain can ſo ſtupify the confciences

of men, and all fenfe of natural juſtice , that they

can hear ſuch computations made about the value of

their fellow-men, and their liberty, without abhor

rence and indignation !

the

IV. To this ſecond claſs of quafi contracts are re- The sbligations

duced the obligations of fuch who ufing the privilegefriesof ns

of neceffity have done fome damage to others ; which city.

they are always obliged to compenfate as foon as they

can. Such too is the obligation of one who * received

Forthis there was the condictio indebita.
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Book II . as due what afterwards appears not to have been due;

ort received a price upon account of a fervice or

preſtation which cannot be performed : or received

any thing on account of a contract or promiſe againſt

which there lay a juſt exception. All theſe are obli

ged to reſtore or compenfate what was thus received.

Thus likewife, partners are obliged to refund propor

tionally what any one of them has ufefully or by di

rection expended above his ſhare, upon the common

ftock. Such too is the obligation of one who by any

lawful action, or contrivance, or ſtructure of his for

his own behoof, has occafioned damages to others

which they were not previouſly bound to bear with

out compenfation ; or had not contracted to bear

gratuitoufly: he is naturally obliged to compenſate

them .

An injuryde

fined.

CHA P. XV.

The rights arifingfrom injuries and damages done by

others : andthe abolition ofright.

TE

HE violation of any perfect right of ano

ther, is an injury, whether by violence to

his perfon, attacks upon his character, reftraints up

on his right of liberty , depriving him of his goods,

fpoiling them, ftopping the profits he had a right

to, or withholding what he had a right to claim ;

whether any of theſe things be done with a malicious

defign, or a ſelfiſh one, or by culpable negligence ;

+ Condictio caufa data caufa nonfecuta.

I.
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whether * by acting or omitting contrary to our du- CHAP . 15.

ty. The damage includes, † beſide the value of the

goods taken away, fpoiled, or detained, all loffes or

inconveniences enfuing upon the want of them ; and

all interception of gain which would have accrued.

ges.

The damage one has done he is facredly obliged Rgb to compon

to compenfate to the utmoſt of his power. The in-fation of dara

jury is perfifted in till this be done : nor can one other

ways fincerely repent, or recover the character ofho

nefty. The perfon injured has a right to compel the

author of it to this compenfation : without this right,

bad men would trample on all the rights of their fel

lows . 'Tis generally for the publick intereft, as well

as that of the ſufferer, not to remit this right of com

pelling even by force to make compenſation, and of

inflicting further evils as puniſhments ; and that not

only for the future ſecurity of fuch who ſuffered, but

for the general fafety; that all bad men may be de

terred from the like attempts, by fear ofthe like pu

nifhments.

When more than one have concurred in an inju

ry, he who by authority or power compelled others

fubject to him, is the principal caufe ; he ought to

make reparation, and fuffer the greateſt puniſhment.

But when we cannot reach him, as he cannot give

impunity to others in injuries , we have not only a

right of violent defence againſt thofe who injure us

at his command, but of obtaining reparation from

* Faciendo, vel nonfaciendofecus quam debebat.

+ Lucrum ceffans vel damnum emergens .

Iho bound to it

when many con

cur.
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Book II . them ; nay often of inflicting puniſhment upon them

when they have acted knowingly againſt their duty,

or through culpable ignorance. If the injury be re

parable, and of a lighter fort, and the immediate a

gent undertook it only to avoid vaſtly greater evils

threatened by thoſe who had him in their power, his

action perhaps was not criminal, it was excuſed by the

plea of neceffity ; (of which hereafter) but this plea

will not free him from the obligation of repairing any

damages done to other innocent perfons, as the means

of his preſervation.

$

Where many have by concert done any damage,

each one is liable for the whole , when we cannot

obtain reparation from the reſt, even altho' we knew

what ſhare each one had in the action, or the ſpoil.

But when at different times, without concert, diffe

rent perſons ſpoil a man of all his goods , each one

feems liable only for his own part of the damage ; tho'

more may be demanded by way ofpuniſhment. In the

former cafe when one has compenfated thewhole, no

more is due to the fufferer on this head. The reſt

are bound each to refund his ſhare to him who com

penfated the whole. In puniſhments the cafe is other

ways; the fufferings of one do not exempt the reſt.

Compenfation, and punishment , have different ends

and meaſures ; nay compenfation is often due where

there has been no fault.

When one employed in any uſeful perilous fervice

to the publick, does any damage to others by fuch

inadvertence as is fcarce avoidable, the damage ſhould
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be compenſated by the publick for the intereft ofCHAP . 15.

which fuch ſervices were undertaken. Thus if one in

the heat of battle hurts any of his fellow foldiers un

defignedly.

Damages done by hired fervants, without orders Damages done

from their maſters, are chargeable only onthemſelves : by fervants .

when done by orders, they are principally chargeable

on their maſters. When damage is done by a flave,

without his maſter's fault, the flave is naturally bound

to compenſate it , as he is a moral agent. But the

maſter having a right to all his labours, by which a

lone he can compenfate, the flave ſeems in the con

dition of one indebted to two creditors above the va

lue of all his goods and labours ; which therefore

muſt be divided between them in proportion to their

claims. Suppoſe the flave worth forty pounds, this

is the maſter's claim ; and that the damage is valued

at twenty, this is the fufferer's claim : the mafter, if

he retains the flave, fhould compenſate two thirds of

the damage. If the damage had been valued at forty

pounds, the maſter ſhould compenſate the half of it.

And he is always obliged to give ſecurity againſt fu

ture damages upon diſcovering the injurious difpofi

tion of his flave. Should the mafter compenfate the

whole damage, or deliver up the flave ; in many caſes

the maſter would fuftain all the lofs , and the ſufferer

none at all , while yet both may be equally innocent ;

whichſeems unjuft. Civillaws fometimes enjoin this,

to make maſters more vigilant about their flaves. But

as flaves are moral agents, they are always liable them

VOL. II. M
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Book II. felves to ſuch puniſhments as may be neceffary to re

ſtrain their vices, whatever way damages be compen

fated: the change of fervice might be no puniſhment

to them.

*

When damage is done by the beaſt of any one

who had no ground to fufpect fuch an hurtful difpo

ſition in it ; a like deciſion, as to bearing a ſhare of

the damage with the ſufferer, would ſeem reaſonable.

Some civillaws are feverer on the proprietor, to en

gage the greater care that their cattle be not injuri

ous. Whereany unuſual petulance or vicioufnefs has

been previouſly known to the owner, he is in all cafes

liable to full compenfation ; fince he was obliged to

prevent theſe damages, and fuch negligence is juſtly

puniſhable.

Damage done by

beafts,

The duty offuch

ethers.

II . When one negligently, or in a ſudden paſſion,

as de damage to has done any damage, he fhould voluntarily offer full

compenfation, and any reaſonable affurance an un

byaffed arbitrator fhall appoint, against any futurein

juries ; and upon this the perſon damaged or injured

fhould be entirely reconciled . Voluntary fubmiffion

to compenfation, and fuch affurances forthe future,

are all that can be reaſonably demanded. To refuſe

them , when demanded , fhews an hoſtile injurious

difpofition,

Onefort of damage is fo common that manyſeem

to overlook the injuftice of it, the delaying payment

of debts owned to be juſt. In ſome ſettled debts , as

The injury ofde

lays of payment.

* Exod. ch . 21. Inftit. l . iv. tit . 9. Dig. 9. tit . 1. and others de actionibus noxali

bus et de pauperie.
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thoſe upon bonds and fome others, the laweſtimates CHAP. I'5 .

the damage of delay at the common intereſt of the

money; but by an unreaſonable partiality allows no

intereft upon current accounts.
current accounts . A man of true ho

nourand juſtice maythink the common intereſt a ſuf

ficient compenfation to a moneyed man who is not

engaged in trade or manufactures, unleſs he fuftains

fome other lofs by our having delayed payment. But

to men in trade, ' tis manifeſt that the injury and da

mage of even delaying payment is much more grie

vous ; not to ſpeak of the expenſive fuits they are for

ced to, the occafioning their credit to fail, or of de

frauding them altogether , which to common ſenſe

muſt appear one of the vileſt and moſt impudent ſorts

of theft, and ſhould be puniſhed accordingly, when

done with defign. But the very delay is an injury and

a damage always equal to the gain a trader could

have made by his money in the fame time ; which is

generally double of the legal intereft : for this double

intereſt an action ſhould certainly be allowed, upon

all the delays after the time agreed upon in the con

tract. Not to mention the other grievous diftreffes

occafioned by fuch delays , when the trader's credit

fails , and a family is entirely ruined , which could

otherways have had a decent fubfiftence. Manufac

turers and traders muſt charge an additional price up

on all goods to make up theſe loffes by dilatory debt

ors , and vexatious expenfive fuits, as well as the lof

fes by infolvent, or fraudulent debtors. Thefe loffes

fall upon honeſt and good oeconomiſts who pay regu

M 2
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BOOK II . larly, as well as upon the dilatory, fince on account

of theſe loffes all goods are fold fo much dearer. By

theſe means too the rates of our goods muſt be raiſed

when fold in foreign markets : fo that other nations,

where there is a greater regard to juſtice, are enabled

to fell like goods cheaper, and ruin our trade.

Rights to forcein III. In natural liberty men have a right by force to

atural liberty defend themſelves and their neighbours, and all their

perfect rights ; and to compel others by violence to

fulfil any perfect claims they have upon them. We

are bound no doubt firſt to try all gentle methods ;

but when theſe fail of fuccefs, we have a right to uſe

violence , with what affiftance we can obtain from

any others who are perfuaded of the juſtice of our

caufe. In civil focieties (as we fhall fee hereafter) the

wiſdom and force of the ſtate ſhould be employed for

thefe purpoſes, to prevent the evils to be feared from

the paſſion of intereſted men under freſh impreſſions

of apprehended injuries . Citizens are generally un

derſtood to have committed theſe rights of violent

proſecution and defence to the magiſtrate, wherever

his aid can be obtained ; and to have precluded them

felves from exerciſing them in ſuch caſes . The rules

about violent defence and profecution muſt differ in

thefe different ftates of liberty , or civil polity, and

that in theſe * three particulars, 1. the cauſes, 2. the

time of beginning violence, and 3. the term to which

it may be continued.

Caufae, terminus a quo, et terminus ad quem.
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The just

1. The cauſes , in natural liberty , are any viola- CHAP. 15.

tions of perfect rights great, or ſmall. 'Tis true one

is obliged in humanity to uſe all gentle methods at violence in li

firſt, and to uſe no more violence or ſeverity than mayberty.

be neceffary for his own fafety, and that of others.

We ſhould always be ready to offer a reference, or to

fubmit any diſputed point of right to arbitrators. If

the injury be the effect of a ſudden paſſion, ofwhich

the author will foon repent, and it be reparable ; ' tis

the humane part to bear it rather than rufh into fa

tal violence in our defence. But if the injury be de

figned deliberately, and perfifted in after friendly re

monftrances, one has a right to defend himſelf byvi

olence even with the death of the invader. To deny

men the right of violent defence to the utmoſt in

maintaining their ſmaller rights of the perfect kind,

would expofe all good men, and all their properties,

as a perpetual prey to the infolent and injurious. A

fmall injury may be repeated everyhour by thefame

perfon, or by others equally infolent ; life would be

intolerable without a remedy for fuch evils. Thepub

lick intereſt and ſafety requires that men ſhould be

violently deterred from fuch infolent attempts.

As to the profecution of ſmaller rights, ' tis hard

to fay that inconfiderable injuries can juſtify our go

ing to the utmoſt extremity, or that it is neceffary to

proceed to any fatal violence to compel men to fulfil

any trifling contract, or perform fome ſmall matter

we have a right to claim. We can abstain from all

future commerce with fuch perfons : and 'tis better to
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Book II. fuffer a ſmall lofs than the reflection that for an un

neceffary advantage we were intituled to , or for re

covery of what was of no great value, we had taken

away the life of our fellow, when we could be other

ways fecured againſt like injuries for the future.

A fubject under civil government ſhould uſe no vi

olence againſt ſuch as are amenable to laws, except

in defence againſt injuries irreparable, either in their

own nature, or through the infolvency of the inva

der. In other cafes the fafer remedy is an action at

law. If the invaders are not amenable to laws, fuch

as fugitives , robbers, or pirates ; the rights of natural

liberty remain againſt them ; as they do alfo where

ever the hope of detecting and convicting them fails,

as in the cafe of thieves in the night-time.* "Tis by

actions at law alone that we are to compel fuch as are

amenable to them, to fulfil our claims upon them.

IV. 2. The time when violence is juſtly begun in

natural liberty, is when one has ſufficiently declared

an unjuſt and hoſtile diſpoſition, and defiſts not up

onfuch admonition, or remonftrance, as we have time

to uſe. One is not obliged to receive the firſt attack

or affault ; this may frequently prove fatal ; or occa

fion an irreparable damage. Defence and prevention

of injury in this ſtate, is generally leſs difficult than

forcibly obtaining reparation. In all theſe matters,

when our danger is not immediate, fince the keeneſt

They are diffe

rent under civil

government.

The time ofcom

mencingviolence.

This is probably the reaſon of the diftinction between thefur nocturnus and diur

sus in the twelve tables. The killing is prohibited nifi telo fe defendat. See alſo

Exod . xxiii. 3.
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paffions are apt to arife, ' tis beft to be directed in all CHAP. 15.

methods of defence and profecution, by wife arbitra

tors not immediately concerned in the injury.

Under civil government, tho' the injury intended

be irreparable, yet unleſs the danger be fo imminent

that we cannot be defended by the magiſtrate , we

fhould apply to him for defence ; as we ſhould always

commit to him the violent profecution of our rights

againſt our fellow-fubjects.

V
. T

h
e
term

to which

violence

fhould

be
conti

- ued.

3.

nued

in natural

liberty

, is until

the
danger

be
repelled

,

full
compenfation

obtained

of all
damage

and
expences

occafioned

by the
injury

, full
performance

of all
w
e

can
juſtly

claim

, and
ſecurity

againſt

like
injuries

for

the
future

. Th
e

intereft

offociety

, as well
as that

of

the
individual

, requires

that
all

theſe

things

be ob

tained

.

How far it may

Punishing may

be just in natural

The publick, or mankind as a ſyſtem, have evenliberty.

a further right of inflicting fuch further evils as are

neceffary to deter others from the like attempts . This

laft right the perfon who was in danger of immediate

wrong fhould not execute alone, but in conjunction

with others who have no private cauſe of refentment.

Some horrid attempts, fuch as thoſe ofmurder, affaſſi

nation, poiſoning, robbery, or piracy, fhewſo deſperate

awickedneſs , that ſcarce any fufficient fecurity can be

obtained to fociety againſt the repetition of the like

crimes, but the deaths of the criminals . And as men

are much allured to injuftice by hopes of fecrecy, or

ofimpunity by flight, or fuccefsful refiftance, it muſt
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Book II. be neceffary for fociety that the puniſhments of fuch

as are takenand convicted be made fo great as
great as fhall ge

nerally over-balance the invitation to fuch crimes from

the hopes of impunity, and deter others from the

like attempts. This is allowed juſt under civil

go

vernment, when crimes abound, and many, one half

perhaps, of the guilty eſcape conviction, that the pu

nifhment fhould be doubled at leaſt, on this very ac

count, that the greatneſs of the evil ſhould outweigh

the hopes of impunity. The very fame reaſons for

puniſhments, and for increaſing, or diminiſhing them,

hold in natural liberty, tho' the execution will not

generally befo eafy or regular. The puniſhment of

crimes in this ſtate of liberty is rather more neceffary,

and is juſtified by all the fame reaſons. That the ex

ecution in this ftate may be attended with more in

conveniences, does not prove that there is no right of

puniſhing, or that all the right muſt ariſe from civil

polity. For by the fame way of reaſoning we ſhould

deny to men in liberty all rights of ſelf- defence, and

hold that they too arife from civil polity.

Under civil government private men fhould pro

ceed no further in violence againſt fuch as are amen

able to laws than till the prefent danger be repelled .

All the other rights fhould be left to the magiftrate.

We ſhould always remember on this fubject that

no injury or wickedneſs ſhould make the author ceaſe

to be the object of our good-will : and that all our

rights to violence are limited by theſe ends, viz. the

repelling the injury, obtaining our right, with com

Noinfinite right

from anyinjury.
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penfation of damages, and getting fecurity for our- CHAP. 15 .

felves and the fociety againſt like injuries for the fu

ture. What is inflicted on wicked men for theſe be

neficent and neceffary purpoſes is juſt, as far as it is

naturally fubfervient to and requifite for them : what

is not requifite for them, is unjuſt and cruel, even to

ward the worst of mankind. Such are all private tor

tures, the fating an angry and revengeful fpirit by in

ſults, proſtitution to any lufts of ours, or forcing the

criminal's confcience, if he has any, in matters of re

ligion. 'Tis very cruel and unjuſt to create further

mifery than is requifite for theſe purpoſes : when theſe

are anſwered, and as far as confifts with them, all hu

manity, mercy, and compaſſion toward bad men is a

miable and virtuous . The nobleft ſpring of puniſh

ment is extenfive goodneſs, or a regard to the fafety

and happineſs of the community.

VI. From the preceeding reafonings defigned duels,

in civil fociety muſt generally appear criminal. They

may be lawful when by conſent of two ſtates they are

appointed to put an end to a war. The method is

fooliſh, to end a debate by the death of a brave man,

which arbitration, or the lot , could have decided bet

ter. But if one ſtate infiſts on this method, another

may juſtly accept of it, when they are more diffident

of their fafety another way. But fellow-citizens are

underſtood to have committed the decifion of their

controverfies to judges.

The injuries which give occafion to duels , in na

tionswhere they prevail, feldom can be redreffed by

VOL . II. N

Duels unlawful.
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Book II . the combat, let the event be what it will ; and the e

vent is as probably unfortunate to the innocent fide

as to the guilty. The cuſtom indeed was introduced

in thoſe ignorant fuperftitious ages when all fort of

fortitude was encouraged by the Popiſh clergy, after

they had by one artifice or other got it employed in

extending their dominions , by crufades and holy

wars ; and the ſuperftitious bravo's had a ſtrange con

fidence in the interpofitions of Providence by miracles

in behalf of innocence. The charge of falfhood ,

treachery, diſhoneſty, or other vices, which often oc

cafions duels , is not difproved even by fuccefs . The

liar, the cheat, or the knave, the moſt infamous or

faithlefs wretch, may be ſucceſsful at the ſword, or

aim well with a piftol, as well as the worthieſt man.

The fuccefs changes no wife man's opinion of the

character, tho' men may be more cautious, on their

own account, of expreffing their bad opinions. The

imputation of cowardice is the only one which duel

ling can tend to difprove. But fome of the vileſt of

mankind have not been cowards this way ; tho' they

act the moſt cowardly part when the moſt valuable in

tereſts of their country require their ſervice and cou

rage either in peace or war.

How our reputa

tained.

When a man is charged with fome vices, to at

tionmaybe main- tempt the life of the accufermay be an inhuman, and

unncceflary revenge, as it will not confute the charge,

but often rather confirms it. Proper vindication

fhould be obtained by law. Our characters, even for

courage, may be better vindicated with the wifer
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men, and even with the weaker too, if our country CHAP. 15.

needs any hazardous fervices in war; nay by our re

folution in times of peace in fupporting its intereſts

againſt any infidious defigns of men in power ; or by

a refolute maintaining our own rights, and thoſe of

our friends, and expreffing on juft occafions our in

dignation at the vices of others. Many a combatant

fhews a daftardly fpirit in fuch matters. Agood man

who has done nothing contrary to his duty, is not o

bliged on account of any unjuſt reſentment of others

he may have raiſed, to confine himſelf, or quit any

publick appearances about buſineſs or recreation, un

lefs his regard to his own fafety perfuades him to it.

If he is then attacked, he may fhew his courage in

juſt ſelf-defence.

One who has wronged another by falſe accufati

on, or by divulging inhumanly his fecret faults, adds

a terrible guilt to the former, by accepting a chal

lenge, and attempting the life of the man he had

wronged. The fulleſt acknowledgment of his for

mer falfhood, raſhneſs , or inhumanity is the only ho

nourable part he can act. When one has done no

wrong to the challenger; yet it is generally great

folly to expoſe his own life, and attempt that of a

nother, upon a paſſionate invitation. What if the

world is not perfuaded of a man's courage? hemay

be reputed in other refpects an uſeful and honourable

member of fociety. And to bear fuch reproach for a

good confcience, mayfometimes be more honourable

than any violent part he could have acted.

N 2
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Butes.

Whenindeed the laws of a ſtate are fo exceedingly

defective as to provide no redreſs for affronts, and

Strong fleas for very contumelious injuries of our fellow-citizens ; or

dels in corrupt for calumnies, which muft deeply affect that natural

defire of honour, and averfion to contempt, principles

which it is the intereſt of every ſtate to cheriſh in its

members ; and when a prevailing tho' imprudent and

wicked cuſtom has fupplied a remedy, the only one

perhaps remaining againſt theſe injuries which are

much more grievous, and fhew a more wicked and

hoftile fpirit in the injurious, than thoſe violations of

property which we may repel by the death of the in

vader, wherever the magistrate cannot interpofe, the

plea for duelling may appear more favourable. If de

clining to embrace this remedy generally received,

will give a fanction to the calumny, and further en

courage the invader of my reputation, and others of

like difpofitions, to repeat their infults, and extend

them to others ; and at the fame time betray, in the

judgment of all around, fuch a mean love of animal

life in me, and a preference of it to all honour and

eſteem among my fellows, as muſt be diſapproved by

ingenuous minds ; I may have as ſtrong plea of ne

ceffity in fuch circumſtances : nay fome high ſpecies

of moral obligation, where one could overcome all

perfonal animofity or refentment, may often feem to

perfuade a good man to hazard his own life in affer

ting his character, and freeing human ſociety from

fuch infolent and injurious invaders ofwhat is juſtly of

higher eſtimation than our external property . What

BOOK II.
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ever guilt there is in fuch conduct, it is certainlyCHAP. 15.

chargeable principally on the legiflator, for fuch ne

gligence about the defence of the citizens in their

deareſt rights, as forces them upon fuch meaſures.

alljuft violence.
VII. But we ſhould always bear in mind that what The fole ends of

alone can juſtify violence muſt be its reference to the

grand ends above-mentioned. When the injurious

have offered reparation , complied with all our juſt

demands, and ſubmit to whatever puniſhment pru

dent arbitrators fhall judge neceffary to deter others,

we then have obtained all the juft ends of violence ;

and to perfift further in it, muſt be cruel and unjuft

Thus that fide which began a war with juſtice, ceaſes

to be in the right, the inftant it perfiſts in violence af

ter the reaſonable terms of peace are offered by the

other fide.

What is due

reparation isim

Where injuries cannot be repaired or fully com

penfated, yet we ought to do all that we can. If one has where compleat

unjuſtly taken away life, yet not in fuch a manner asible.

expoſes him to capital puniſhment, he is bound to

the utmoſt ofhis power to compenſate the loſs to the

family that fuffered, by all liberal and friendly offices.

If one is become bankrupt by his own vices, or ne

gligence, and cannot pay his creditor, he is bound to

apply all his labours to their fervice ; they have a per

fect right to them.

The laws of fome ſtates are ſtrangely inconfiftent. Imprudent laws

If one by ſtealth wrongs his neighbour in a trifle, the in theſe cafes .

puniſhment is capital. If another by a courſe of ex

travagance and debauchery, or by the groffeſt negli
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Book II. gence, ruins all who have been ſo friendly as to truſt

him ; nay fraudulentl
y takes up loans from friends

when he knows himſelf to be infolvent ; there is no

other puniſhment than a fooliſh one, which burdens

either the ſtate, or the creditor, a conſtant impriſon

ment. And no other pretence for this than that fome

are bankrupts without any fault of theirs . Why fhould

fuch men be impriſoned ? Is there not an eaſy me

thod of tryal in this cafe, to diſtinguiſh ſuch as inno

cently fail, from thoſe who are ruined by their vices?

We commit our lives to juries in other matters : a

jury of judicious neighbours could examine into a

man's ſtock when he began ; could inſpect his books,

and examine witneſſes upon his conduct and manner

of life ; by which they could find what the calamity

was owing to. If to unfortunate accidents, without

grofs negligence, debauchery, or vanity ; the misfor

tune ſhould be born patiently by the creditors, and

the debtor be at liberty ; only obliged to diſcharge his

debts whenever he was able ; and to apply any profits

he could make beyond a moderate maintenanc
e to the

diſcharge of them, if the creditors inſiſted on it. But

as to thoſe who are bankrupt through their own vices,

as they are often far worſe criminals than thieves, and

do greater wrongs, a capital puniſhment, if it could

do any good, would be no more cruel in the one cafe

than the other. To condemn them to perpetual fla

very would have a better effect ; in contributin
g a little

to repair the wrongs they had done,and to deter others

by the example.
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VIII. The originals of theſe ordinary rights, and CHAP. 15.

the contracts onwhich they are founded, will fhew alfo How rights are

how they are aboliſhed. The feveral ways maybe re- aboliſßed.

duced to theſe three claffes. 1. Preftation or fulfilling

the claim, either by the perfon himſelf, or by any other

in his name, by commiſſion from him, or for his be

hoof. No creditor is bound to transfer his claim upon

his debtor to a third perfon without the debtor de

fires it, or it be plainly for his intereſt ; this third per

fon mayhave a malicious intention of diſtreſſing him :

but the debtor's defire he muſt accept of pay

ment ofany common value or ſervice from the perfon

whom the debtor appoints. In homages indeed, or fer

vices of honour, the dignity of the perſon who pays

them adds much to the value: and, in works ofgenius ,

the ingenuity ofthe artiſt is chiefly regarded. In thefe

the perfon obliged cannot fubftitute another, without

conſent ofhim to whom theyare to be performed. Un

der this head are juſtly included compenfations ; which

are juſtly made when two perfons are mutually cre

ditors to each other in equal values on different ac

upon

counts.

2. Another way of aboliſhing rights and obligati

ons is the voluntary remiſſion of the perſon who had

the claim, where the right was wholly conſtituted for

his behoof, and no law prohibits fuch remiſſions ; and

they may either be gratuitous, or for fome * onerous

caufe.

* Such as delegation : when the debtor transfers to the creditor his equal claim upon

a third perfon ; or quits fome equivalent claim he had upon his creditor, or fome friend

of his.
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The third way is by the defect of fome condi

upon which the obligation was fufpended ; under

which we mayinclude the perfidy of one party, which

fets the other free if he pleaſes. Among the condi

tions the defect of which may make obligations void,

the life of either party may be one, or his continu

ance in the fame ftate or office in fome contracts . Such

contracts or obligations as prefuppofed a certain ſtate

or office, or reſpected only the life of the perſon ob

liged to any payment or performance, fo as not to

bind his heirs, expire along with him, or when he lo

fes the ſtation prefuppofed. Such as regarded only the

perſon who had the claim, and were not conſtituted

for the behoof of his heirs, expire in like manner up

on his death. It may always be known from the na

ture of the contract or promiſe, or other foundati

ons of the feveral claims, whether they are extinguiſh

ed by the death of either party, or not.

CHA P. XVI.

Concerning the general RIGHTS of HUMAN SOCIETY,

or Mankind as a Syftem.

Rights

kind as a fyftem.ofman.I.HItherto we have confidered the rights and obli

gations peculiarly reſpecting certain indivi

duals, and conſtituted for their happineſs, in confi

ſtence with and ſubferviency to the general intereſt.

But as we not only have the narrower kind affections,

and a ſenſe of duty in following their motions by good



General RIGHTS ofMANKIND. 105

offices to individuals, and by abſtaining from what CHAP. 16 ,

may hurt them, but more extenfive affections toward

ſocieties and mankind ; and an higher ſenſe of obliga

tion to do nothing contrary to any publick intereft,

there are many obligations of a more extenfive kind

upon men to confult the general intereft, even where

no particular perſon is more concerned than others ;

and mankind, as a fyftem, ſeems to have rights upon

each individual, to demand ofhim fuch conduct as is

neceffary for the general good, and to abftain from

what may have a contrary tendency, tho' the wrong

conduct no more affects one individual than another.

Of theſe rights and obligations fome are of the per

fect kind, where compulfion may be juſt ; others are

of a more delicate obligation, not admitting compul

fion, where our duty muſt be left to our own prudence

and ſenſe of virtue. Of the perfect kind are theſe fol

lowing.

cide.

1. As each individual is a part of this fyftem, the
of this ſyſtem, the Topreventfo

happineſs and duration of which depends on that of

its part ; as every one maybe of fome fervice to others

in fociety, were it only by advice and example, ifthey

have fuch difpofitions as they ought to have : as we

are formed by nature for the fervice of each other,

and not each one merely for himſelf; each one is ob

liged to continue in life as long as he can be ſervice

able, were it only by an example of patience and re

fignation to the will of God ; when no important in

tereft requires his expofing his life to dangers. Human

fociety has a right by force to prevent attempts of

VOL. II. O

:
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Book II .fuicide from any unreaſonable dejection, or melancho

~ly, or chagrin ; and theſe general rights of all , each

one as he has opportunity, by what aſſiſtance he can

obtain, may juſtly execute. No other bond is requi

fite to intitle a man to interpoſe in ſuch caſes, but the

common tye of humanity. Did fuch immoderate paſ

fions prevail ; were fuicide deemed a proper method

to eſcape from the ordinary vexations of life, or from

the fevere chagrin upon difappointments, and were

there no reſtraining fenfe of duty ; many of the bra

veſt ſpirits might rafhly throw away thofe lives, which

might have become joyful to themſelves , and uſeful

and ornamental to the world. Mankind have a right

to interpoſe againſt ſuch raſh deſigns.

II. Another general obligation on the individuals

toward the ſyſtem, reſpects the continuing the hu

man race. Such as are not hindered from domeſtick

cares by fome more important fervices to mankind,

feem obliged to contribute their part to this impor

tant purpoſe, by bearing their fhares of the burden

of educating human offspring, if they are in ſuch cir

cumſtances as enable them to do it. This duty how

ever, muſtin a great meaſure be left to the prudence

ofindividuals : it would fcarce be wife in
any fociety

to compel them to have offspring, whether they de

fired it or not ; tho ' there may be ſtrong reaſons for

making celibacy burthenfome and diſhonourable. In

this matter, and that above-mentioned of preſerving

our own lives, nature by powerful inftincts implanted

has pretty generally fecured the performance of our

Toprojcethe

buman race.

1
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duty. Such inſtincts however are fo far from preven- CHAP. 16.

ting or fuperfeding the notion of moral obligation,

that they ſtrongly eſtabliſh it, and are the moſt direct

indications of it.

Andcompelpe

rents to ſupport
But as to fuch as defire offspring, or are the occa

fions of their coming into being, as they are under their children .

moſt facred obligations, indicated abundantly by the

parental affection, to give fupport and education to

their offspring, and to form them into proper mem

bers of fociety ; fo mankind as a fyftem, and every fo

ciety, have a right to compell them to diſcharge theſe

offices. They have a like right to prevent fuch ways

of propagation as would make a proper education im

practicable, by leaving the fathers uncertain, and thus

cafting the whole burden of it upon the mothers. 'Tis

the intereft of mankind to prevent fuch abuſes, even

tho' the deluded mothers voluntarily yielded to the

enfnaring folicitations. Of this more hereafter.

Mankind as a ſyſtem have a like right to prevent To prevent all

any perverfions of the natural inftinct from its wife manfrous log.

purpoſes, or any defeating of its end. Such are all

monftrous lufts, and arts of abortion.

thing

III. There is a like right competent to mankind, Toprevent the

and an obligation on each one, that nothing uſefuldia of any

to men ſhould be deſtroyed or fpoiled out of levity or

ill-nature ; tho' no individual, or fociety, has a more

ſpecial right in it than another: that nothing uſeful

fhould be deftroyed, even by thoſe who had acquired

property in it, without any ſubſerviency to fome plea

fure or conveniency oftheirs . To do fo muſt evidence

1

0 2
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Book II . an envy or hatred of the reſt of mankind . Thus foun

tains fhould not be ſtopped or poifoned ; no uſeful pro

ducts ofthe earth, which many ſtand in need of, fhould

be capriciouſly deſtroyed by the owners, becauſe they

have abundance other ways for their uſe : no noxious

creatures fhould be brought in, and turned looſe in

places formerly free from them.

The right ofre

ries and punif

ing them.

IV. 'Tis alfo the right and duty ofthe ſyſtem which

pelling all inju each one fhould execute as he has opportunity, to af

fift the innocent againſt unjuft violence, to repel the

invader, to obtain compenfation of damage done, and

fecurity againſt like attempts for the future. With

out this right all the enjoyments of men would be

very precarious, fince few could confide in their own

ftrength to repel the combined forces of any cabals of

the injurious . As the example of fucceſsful injuries

tends to invite others to like practices, ' tis requifite

for the general good that this bad influence be coun

teracted as often as poſſible, by the inflicting offuch

evils upon the injurious, as by their terror may over

ballance in their minds, and thofe of others who may

have like difpofitions, all allurements to injuftice from

the hopes of fecrecy and impunity. This is the foun

dation of the right of puniſhing, which, as we ſaid

above, men have in natural liberty, as well as in civil

polity. The mistakes and inconveniences which may

more frequently attend the execution of this right in

natural liberty, do not take away the right, but fhews

Aright toforce the great ufe of civil polity.

Fien to divulge

Inventions ofge- V. A like right we may juftly affert to mankind

neralife.
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as a ſyſtem, and to every ſociety of men, even before CHAP . 16.

civil government, to compel any perfon who has fal

len upon any fortunate invention, of great neceffity

or ufe for the preſervation of life, or for a great in

creaſe of human happineſs, to divulge it upon reafon

able terms. The inventor, no doubt, may have a right

to make large advantages of what his diligence, inge

nuity, or felicity has diſcovered ; and is juftly intitled

to a compenfation for this advantage, in proportion

to the good it brings to fociety, or the labour which.

the invention mayhave cofthim, or the profit he could

have made by it. But if a man is exorbitant in his

demands, or fo inhuman as not to employ his difco

veries where they are wanted, or will always retain the

ſecret to himſelf, ſo that it muſt periſh with him ; if

the matter appears to be ofgreat importance to man

kind, a fociety has a right to compel him to arbitration

about the proper compenfation to be made for the dif

covery; and to force him, upon juft terms, to make it.

VI. 'Tis juſtly alſo reputed a right of human fo- Aright ofcom •

ciety to compel each perfon to fuch labours and in- ling men to

duftry as he is capable of, that he may not be an un

neceffary burden upon the charity or compaſſion of

the induſtrious : to compel parents fo to educate and

habituate their children, that they may be able to

fupport themfelves, while they continue in health,

Enough is allowed to the natural liberty of mankind,

and the parental power, that men may chufe occupa

tions as they incline for themſelves and their children.

But as the univerfal diligence of all is plainly requi
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Book II. fite for the good of mankind, each one is bound to

his ſhare of it , and is juſtly compelled to it, unleſs he

can give fufficient fecurity to the fociety that he ſhall

be no burden to it. A like right any fociety has to

exerciſe the parental power over orphans, in educat

ing them to fome uſeful induſtry, and obliging them

to fuch reaſonable ſervices after they are adult, as may

defray all prudent expences made upon them, and for

their behoof, during their minority.

The rights offu VII. One may juſtly reckon among theſe rights of

nerals. human fociety that one alfo of preferving a juft vene

ration toward the dignity of our kind, and prevent

ing any practices which would tend to make it defpi

cable in the judgment of the vulgar ; or which would

have a tendency to introduce favage and inhuman

difpofitions. The dead carcaſes of men can have no

rights, and yet 'tis plain mencannotfo entirelyſeparate

in their thoughts the body from its former inhabitant,

as to be unaffected with the treatment of the body.

All nations have expreffed their affectionate or grate

ful remembrance of the man, by fome rites or other

deemed reſpectful toward the body : and repute ſome

forts oftreatment of dead bodies as inhuman and fa

vage, expreſſing either hatred and contempt of the

man, or a diſreſpect in general for our fellow-creatures.

Every fociety therefore ſhould prevent ſuch practices

as would incourage ſavage manners , or ſuch as are

the uſual teftimonies ofcontempt and hatred, toward

any who have not by their vices incurred the juſt ab

horrence of all good men.
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Imperfe& rights

VIII. Theſe and many of like nature we may count CHAP. 16.

the perfect rights of mankind . There are others

of the imperfect kind, to be left generally to the pru- of mankind.

dence and virtue of perfons concerned, to which cor

refpond the general duties or offices incumbent on

each individual toward mankind in general, previous

to any ſpecial tye. The fame general maxim holds

in theſe rights which we obſerved about the rights of

individuals, viz. “ The fulfilling or not-violating the

perfect rights, argues rather mere abfence of odi

" ous vices, than any laudable degree of poſitive vir

tue : whereas the matter of praiſe, and the natural

" evidence ofhigh virtue confiſts in a ſtrict regard to

" the imperfect rights."

The offices indefinitely due to mankind are ever

incumbent on all while the ſyſtem remains, however

they are fubdivided into feveral diftinct ſtates or poli

ties . The duties are not taken away in a civil ſtate, but

the exerciſe of them may be limited as far as the po

litical relation and the intereft of the ftate may re

quire. The more extenſive affections, of which we

find our nature ſuſceptible, and that high ſenſe of ap

probation attending them, plainly fhew our obligati

ons toward mankind as to the following duties, tho'

no one individual had a more ſpecial claim upon us

than another ; and therefore we may conceive them as

anſwering a general right or claim ofthe ſyſtem upon

each of its members.

66

Firſt, cach one is obliged to cultivate his own powers

of body and mind fo as to fit himſelffor what offices

Allobliged to
improvement of

their fouls and

bodies.
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ftore his mind with uſeful knowledge, and with the

grand maxims which conduce to a virtuous life ; to

acquire virtuous habits , and a power of reſtraining all

the lower appetites and ſelfiſh paffions, which mayop

pofe them ; and to prepare even his body by tempe

rance and exerciſes for fuch honourable fervices as his

mind may recommend.

To give agood

own condut.

Again: as men are much influenced by example,

example in their and our feveral affections are naturally contagious,

'tis our duty to the publick in our whole deportment

to fhew an example of all kindneſs , courteſy, and in

clination to oblige and aſſiſt any of our fellows, where

no duty ofmore importance, or ſpecial claim of fuch

as we are more nearly attached to, calls us away : we

fhould acquire habits of this focial kind ; and guard

againſt whatever may irritate our fellows, or alienate

their affections from us, or from each other, or cauſe

animofities and ill-natured paffions among them. No

wonder that courteſy and good-manners are fo enga

ging; they are the natural drefs of virtue, the indica

tions of thoſe affections which are truly honourable

and lovely. The feveral duties in confequence offuch

difpofitions may anſwer to the particular rights of in

dividuals, but the preparing the heart, and acquiring

the habit, is an indefinite duty toward all.

'Tis alfo our duty to our kind to diffuſe as far as

we can the principles of virtue and piety, which fhew

that univerfal goodneſs is the true intereft, dignity,

and perfection of cach individual ; as the univerfal pre

To diffufe prin

ciples of virtue.

·

1

I

1
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valence of fuch fentiments is the greateſt advantage CHAP. 16.

to human life. We fhould concur in every wife in

ſtitution for this purpoſe : our whole converſation

ſhould evidence this perſuaſion, and fhew it to the

world that wealth, power, or fenfual pleaſures , are

not the fupreme objects of our purſuit for ourſelves ,

or fuch as are dear to us : that the covetous, ambiti

ous, or voluptuous are not the perfons whofe ftate or

temper we count happy. And thus on our part we

may contribute to prevent or break theſe groundleſs

affociations and falſe imaginations diffuſed among

men by the vicious.

to anIX . 'Tis alfothe duty of each individual towardman- e generaled

kind, as well as toward his peculiar friends or relati- active life.

ons, to follow ſome profeffion or buſineſs fubfervient

to fome common good. Men of wealth fufficient for

themſelves and their families, are not perhaps obli

ged to any lucrative profeffions ; but they are rather

more than others obliged to an active life in ſome ſer

vice to mankind. The publick has this claim upon

them : the divine providence calls them to extend

their views of publick good, in contriving wife forms

of polity, or prudent laws ; in encouraging the more

ingenious and uſeful arts ; in fupporting diftreffed in

nocence; and employing all their weight and influ

ence in fociety for fome generous purpoſes ; as they

are exempted from the lower and lefs honourable em

ployments. When they are deafto this voice of God,

and give themſelves up to floth and fenfuality, they

are uſeleſs and corrupt members of fociety, unworthy

VOL. II. P

1
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Book II . of that external deference they expect: and indeed

'tis only outward ceremony and bafer flattery they re

ceive; for they muſt be inwardly deſpiſed by all wife

men.

How we are to

orprofesion.

In chuſing a profeſſion or buſineſs for life, regard

chafe ourbujines fhould be had to thefe two things, the dignity or ufe

of the buſineſs, and the probability of ourfucceeding

in it. Tho' the nobler arts are more defirable in them

felves, yet ' tis plainly neceffary for mankind that far

more hands be employed in the lower; and as a few

hands are fufficient for the nobler arts, fo there are

fewer whofe genius and circumſtances promiſe ſucceſs

in them. Nothing is more uneafy to a man of any

fpirit, or ſenſe of honour, than to be ingaged in a

charge or office for which he has not ſufficient abili

ties ; as he muſt be continually expoſed to envy, and

to juft cenfures. "Tis a man's own intereſt for his in

`ward peace of mind and his reputation , rather to be

placed lower than his merit and abilities, than to be

fet in a ftation too high for them. This folly or va

nity of aiming at ſtations or offices too high for us, is

alfo injurious to fociety ; as the office will not be well

diſcharged by us, and worthier men by our means fhall

be excluded.

The dignity of

ansor arts.

The dignity of arts or occupations depends on

certain prof theſe two jointly, the ufe they afford to mankind, and

the genius requifite for them. The profeſſion deſigned

to inculcate true principles of piety and virtue is al

waysjuſtlyranked amongthe moſthonourable on both

accounts. The corruptions and depravations of the
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beſt things maybecome moft pernicious. Such is this CHAP . 16.

office when it is abuſed to inculcate pernicious fuper

ftitions , to foment hatred and rancour about trifles , or

made a ſtep to ambition, avarice, or luxury ; or an

engine of tyranny and oppreſſion.

Legiflators, magiftrates, adminiftrators ofjuſtice,

or fuch whoſe buſineſs it is to protect innocence a

gainſt fraud and oppreſſion , have honourable offices ,

both as they are exceedingly uſeful , and require

great abilities. The military offices are honourable

for the fame reaſons. But nothing is more deteftable

than when theſe employments are perverted to the op

pofite purpoſes, and are engines of tyranny, injuſtice,

or cruelty.

On the fame accounts the profeflions of the arts

and ſciences which afford fublime pleaſures in theory,

and great uſe in the practice, are juſtly honourable ;

fuch as mathematicks, natural philoſophy and hiſto

ry, medicine, and others. The arts of ſculpture, pain

ting, drawing, mufick, and elegant and magnificent

architecture ; tho' they are not fubfervient to the ne

ceſſities of life, yet have always been reputable in ci

vilized nations for the refined pleaſures they afford,

and the elegant genius requifite in the artiſt.

The lower mechanick arts are of great uſe in life,

but theyare not fo much admired ; becauſe talents fuf

ficient for them are more common. And yet men em

ployed in them may be truly honourable in the higheſt

degree for moſt eminent virtues. Of theſe agricul

ture has been generally moſt reliſhed by the fineft fpi

P 2
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Book II . rits , not only for its * advantages, but alſo for its de

lightful contemplations, variety of ſweet exerciſes,

and innocent pleaſures.

of

The probability of fuccefs in any profeſſion or art

Whatgiveshope depends on many circumftances. The advantages

of fortune, the conſtitution of health, the authority

of parents or friends, our opportunities, and, above

all, the impulſe of our genius. Fortune without ge

nius never fucceeds well : a genius often furmounts

the oppofition offortune. In theſe conflicts our ge

nius, tho' mortal, ſeems the victorious divinity, and

fortune only a mortal, as Cicero † expreffes it.

We fhould always repute it as our buſineſs in the

world, the end and purpoſe of our being, our duty

to our kind, the natural uſe of the powers we enjoy,

and the moſt ſuitable teftimony of our gratitude to

our Maker the parent ofall good, to contribute fome

thing to the general good, to the common fund of

happineſs to our ſpecies.

The more fpecial duties to particular focieties in

the adventitious ſtates and relations, are the ſubject

of the following book.

* Cicero defenectute, c. 15, 16, 17 . Deofficiis . 1. i . c. 33.
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CHAP. 17.

I.

WE

extenſive.

have hitherto confidered the common laws Narrower af

fections must

of nature, and the ordinary duties, partlyyield to the more

diſcovered byfome oftheſe narrower affections of the

focial kind which are the immediate objects of ap

probation, and partly by the more extenfive ones ,

which we approve in an higher degree. It was often

obferved above, that the more extenfive affections are

naturally defigned to controll and limit the narrower,

and that the heart can fully approve itſelf in its calm

eft reflections, when it has counteracted the warm mo

tions of parental affection, pity, gratitude, friendſhip,

in order to gratify fome more extenſive generous af

fection ; tho' theſe narrower affections are in their own

nature lovely, and the conſtant object of approbation

when theydo not interferewith anymore venerable ex

tenſive affection. Now'tis manifeft to all men ofunder

ſtanding,whoarenot culpably deficientin the more ex

tenfive affections offoul, that many unuſual caſes may

occur in which our counteracting the ordinary die

tates of natural affection, pity, gratitude, or friend

ſhip may in the whole of its confequences do greater

good, and prevent greater evils, than adhering to them

in thoſe cafes. Nay that adhering to them in thoſe

extraordinary caſes may fometimes occafion greater

evils toourcountry, or to mankind,thanall the virtues
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Book II. any one mortal can exert will ever repair : all which

evils might have been prevented by our receding in

thoſe extraordinary caſes from the ordinary rule foun

ded on theſe narrower lovely affections. "Tis not con

ceivable then that in fuch caſes any principle in our

hearts can juſtify our facrificing the moſt important

and extenſive intereſts of mankind to the ſmaller and

narrower ; or that upon reflection one could condemn

himſelf for a contrary conduct, in following the moſt

extenſive affections, which the heart muſt more ap

prove than any of the narrower, as they are aiming at

a more important good. To fuppofe fuch a conftitu

tion offoul would be as abfurd with a view to the pub

lick fyftem, as it would be in refpect of the private

ſyſtem in point of prudence, if one approved himſelf

in gratifying any trifling appetite fuch as thirft or itch

ing, when this indulgence occafioned certain death,

and thus defeated the grand ſelfiſh determination to

ward our own prefervation and happineſs.

The narrower

fould not befup

preffed but over

bullanced.

To retain every amiable difpofition of the foul

which can give an entire felf-approbation, in our coun

teracting theſe narrower generous affections, ' tis e

noughthat we feel all theſe narrower affections in their

juft proportion ofſtrength, fo that they could excite

us to all wife and generous offices of compaſſion, gra

titude, and friendſhip, tho' attended with great ha

zards or expences to ourſelves, and could furmount

our merely ſelfiſh paſſions ; while yet they are ſubjec

ted to the nobler and more extenfive affections ofthe

generous kind. To act the part which we are per
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fuaded tends to the moſt extenfive good, in oppofiti- CHAP. 17.

on to all narrower intereſts, with an heart quite infen

fible to theſe amiable narrower affections, can ſcarce

gain our entire approbation. Some lovely parts ofthe

natural ſtructure of the heart are awanting, and the

beneficent office may in fuch tempers argue no great

ftrength of the extenſive affection : whereas when all

the narrower kind affections are in their due ſtrength,

and yet a more extenſive and venerable principle re

folutely counteracts their motions, the foul feems in

its natural order ; and muſt have an entire compla

cence with itſelf, as it feels every difpofition within

which it naturally approves, and that too in its pro

per ftrength.

How the Speci

II. For the further illuſtration of this fubject let us atlaws are dif

recollect how it is that we diſcover the ſpecial laws ofcovered.

nature. We have no univerfal precepts enuntiated by

God, in words, binding us in all cafes where God does

not by words declare fome exceptions. The laws of

nature are inferences we make, by reflecting upon our

inward conſtitution, and by reaſoning upon human af

fairs, concerning that conduct which our hearts natu

rally muſt approve, as tending either to the general

good, or to that of individuals confiftently with it.

Thefe inferences we expreſs in general precepts : they

are diſcovered to us fometimes immediately, fome

times by induction, when we ſee what conduct ordi

narily tends to good. Now 'tis impoffible for us to

have all poffible cafes and circumſtances in view, fo

that we could difcern that the inference holds in them
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BOOK II. all. We form our general rule or precept from what

we fee tends to good in all ordinary cafes. But ſhould

we ſee that in fome rarer cafes a different conduct

would in the whole of its effects do greater good than

the following the ordinary rule in theſe caſes alſo, we

then have as good a law of nature preceptive or per

miffive to recede from the ordinary rule in thoſe rarer

cafes, as we have to follow it in ordinary caſes. Theſe

exceptions are parts of the law, as well as the gene

ral rule.

The two general precepts ofpiety to God, and pro

moting the general good of all, admit of no excepti

ons; as they preſent to the mind the immediate objects

of the higheſt approbation. The fecond oftheſe is the

foundation or ground of all the exceptions from the

more ſpecial laws. We muſt not imagine or ſpeak

thus, " that a great neceſſity, or a publick intereſt,

" makes it lawful to fin, or to break certain laws of

" God and nature." Such propofitions contain con

tradictions in their terms. We ſay, that " fuch con

" duct as in ordinary cafes would be vicious, and con

trary to law, does in ſome rarer caſes ofneceſſity be

come good and lawful ; " or that " theſe rarer cafes

Two general

preceptsadmitno

exceptions.

66

<6
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are excepted in the general law."

Improperly al
III. There are innumerable cafes in which if we

edged cafes ofonly confider the immediate effect, it were better to

recede from the common rule ; and yet the allowing

a liberty to recede from it in all like cafes would oc

cafion much more evil by its remote effects, than the

particular evils in adhering to the ordinary rule. Theſe
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are not the caſes of neceſſity here intended. For in- CHAP. 17.

ſtance. A man has made an imprudent bargain of

greater
detriment to himſelf than of advantage to the

other party, and yet the other party inhumanly in

fifts on it. In the immediate effect, it were better he

did not obſerve his contract. But ſuch caſes happen

fo often, ſo many would uſe this plea upon trifling

miſtakes and inequalities, men would grow fo careleſs

in their dealings trufting to this redreſs, and ſo many

vexatious difputes would arife, that all faith in com

merce would be deſtroyed ; not to mention the in

ward immediate diflike every man muſt have of fuch

breach of promife, and fuch inconftancy, for every

trifling intereſt. The performing therefore of what

we contracted, according to the general rule, muſt be

our duty even in theſe inconvenient cafes, when the

other party inſiſts upon it ; becauſe of the greater re

mote evils which would enfue from violating ſuch

contracts.

Where one asks us improper queſtions, where it

were better that the truth were concealed from him ;

if our filence would diſcover it, and no true evaſive

anſwer occurs to us ; did we only regard the imme

diate effect, it might appear eligible to ſpeak contra

ry to our ſentiments. But the inward averfion we feel

to falfhood ſhould of itſelf diffuade us from it

fuch occafions ; and the diftant effects of allowingfuch

liberty, for every ſmaller advantage, or to avoid any

little inconveniences, are fo pernicious, that we muſt

condemn falfhood on fuch occafions ; fince were it al

VOL. II.

upon

е
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Book II.lowed, there would be fuch frequent uſe made of it

that there would be an univerfal fufpicion of all con

verfation, and all mutual confidence in it be deſtroyed.

Theſe therefore are not the intended cafes of neceffi

ty exempting from the obligation of the ordinary

rules.

When the plea

of necefity is

juft.

This plea therefore is then only juſt, when the

whole good effects of recedingfrom the ordinary rule,

whether immediare or more remote, areſo great, and

the evils enfuing upon our adhering to it in thoſe ra

rer cafes fo pernicious, as will in all probability over

ballance all the evils to be apprehendedfrom ourcoun

teracting the rule in this and fuch like rarer cafes.

Receding from fuch rules for every ſmaller preſent

advantage,or for avoidingſmaller inconveniences,muft

be very faulty. Such liberty, generally taken, would

be highly pernicious, deſtroying all honefty and mu

tual confidence. But the cafe is otherways when men

claim this liberty only for very great publick advan

tages, or for prevention of fome extraordinary cala

mities. This liberty allowed or afferted only in caſes

of the utmoſt importance, will not be mifapplied to

every trifling private inconvenience, except through

fuch unfairneſs and depravity of temper as would

make one violate an acknowledged law ofnature un

der fuch temptation, even without any tenet about

thefe fingular rights of neceffity.

The feveral

rales admit of IV. "Tis plain here that fome of the ordinary rules

exceptions more

fly, as theyare ofmuch greater importance than others ; fo that

are left inpor fewer cafes can poflibly happen wherein fuperior ad
iatt.

1
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vantages can accrue to mankind from counteracting CHAP. 17.

them. Themore important any rule is, and the great

er the evils are which obedience to it prevents, and

which enfue from the counteracting it, the greater al

ſo muſt be thoſe evils to be declined, or advantages

to be obtained, which can juſtify the receding from

it. Some rules are made fo facred by the moral feel

ings of the heart, and by their continual great impor

tance to the publick good, that ſcarce any cafes can

happen in which departing from them can occafion

in the whole fuperior advantages to mankind ; or ,

which is the fame thing, fome laws of nature admit

no exceptions. But other laws are only morally uni

verſal, holding in all ordinary cafes, but admitting

fome exceptions. To deny all exceptions, upon pleas

ofneceffity, contradicts the ſenſe ofmankind. In fome

laws of lefs importance to the good of men, pleas of

neceffity are allowed valid by all . As we afcend to

more facred and important laws, the matter grows

more doubtful whether any neceſſity can found a juſt

exception.

thefe cafes.

"Tis an ordinary law that " no man fhould uſe or Examples of

deſtroy any part of another's property without his

" confent." Suppoſe a good man flying from a mur

derer, from whom he cannot eſcape on foot : he fees

a neighbour's horſe, but the neighbour is abſent, or is

fo inhuman as to refuſe the uſe ofhim. The taking

his horſe in ſuch a cafe is juſtifiable, tho' the beaſt

fhould be ſpoiled, or killed . A populous city or coun

try is indangered by the failing of a dam or dyke, and

66

e2
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Book II . the lives as well as the fortunes of thouſands of in

nocents are at ſtake. There is ſtore of timber fit to

fupport and repair it, at hand ; but the proprietor is

abſent, or refuſes the uſe of it, and the danger is im

mediate, allowing no time to obtain materials elſe

where : ' tis no crime to difregard property in fuch ca

fes. The immediate feelings of our hearts juſtify it,

as well as a compaffionate regard to a greater good.

We muſt never, indeed, extend this pretence fur

empts from ther than the real neceffity extends. The primary

perjate dama- right of the proprietor in the caſes above-mentioned,

muft yield to a great neceffity ; but hisfubfidiaryright

to compenfation of the lofs he has fuftained for the

fake of others, may remain when the neceffity does

not extend to it. They are obliged, as far as they can,

to make full compenfation, who are ſaved at his ex

pence.

This plex cx

obligationtocom

ges.

This plea not

polity.

V. "Tis vain to juſtify ſuch ſteps only by fome † e

peculiar to civilminent rights of civil governors over the goods ofſub

jects. The pleas of neceſſity have the fame juſt foun

dation in natural liberty, upon fome plain tendency to

fome important intereſt of mankind . The right of

magiftrates is founded only in this, that the executi

on of the rights of the people in fuch urgent necef

fities is committed to them, as is alfo the violent de

fence and profecution of all their other rights : from

which none can infer that all right of violent defence

or profecution is derived from civil polity. Were

there no juſtifying pleas of neceffity in natural liber

† Dominium eminens, or as others more properly call it, Jus imperii eminens,
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ty, there is no accounting for this eminent right ofCHAP. 17.

magiſtrates in civil polity.

perty.

Cometo higher cafes. A fhip loadened with provi- Some higher ca

fions and ammunition comes into the port ofa cityun-fes

justly and cruelly befieged, where a maffacre is intend

ed by the befiegers ; fuppofe the citizens almoſt pe

riſhing with famine and wanting military ſtores, and

having neither money nor goods which the merchant

would take for his grain or ammunition, whereas he

can get an high value from the beſiegers . Muſt the

townſmen here regard his property, and expofethem

felves to periſh with their families, either by famine,

or a maffacre; nay perhaps expoſe a whole nation to

the moſt cruel flavery? No certainly. They may juſt- ·

ly take theſe goods by force, tho' there be thegreat

eſt hazard that they ſhall not be able to compenfate

their value ; fince if the city is taken, they are all

ruined.

"Tis a facred law of nature not to take away the

life ofan innocent man, or exclude him from any me-

thod of felf- preſervation in his power ; ſuppoſe I know

that a man juſt landed is infected with the plague ,

and furious ; that he is running into a throng affem

bly, that I know not their language to warn them.

I can preferve the lives of thouſands by ſhooting this

man, who yet may poffibly recover. Can this be a

crime, if there was no other way of preſerving thou

fands of innocent men and their families from the in

fection that is fo generally fatal ? Laws prohibit un

der pain of death any perfon to come afhore from a

And life.
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Book II. fhip that came from an infected place. Some of the

crew may be infected, and yet others remain perfectly

found, who might be entirely fafe were they allowed

to come afhore. Upon the very fufpicion of this dan

ger they are often kept aboard, and expoſed to periſh

bytheinfection. In an overloaded boat not only goods

are thrown over board without the conſent of the pro

prietors, but innocent men too, while yet none can

demonſtrate that the boat with this over-charge could

not poſſibly come ſafe to ſhore.

"

Veracity.

May not a fingular neceſſity ſupercede the com

mon rule of veracity too. Suppoſe a Genghiſcan, or

any fuch Eaſtern monſter, refolved on the maffacre

of a whole city if he finds they have given any pro

tection to his enemy, and asking a citizen in whomhe

confides about this fact, whether his enemy had ever

been ſheltered by the citizens ; and that by deceiving

the monſter, he can preferve the lives of hundreds of

thouſands , and of their innocent babes ; whereas tel

ling him the truth fhall occaſion the moſt horrible

flaughter: could a wife man's heart reproach himjuſt

ly for breaking through the common law ofveracity,

and conquering the natural impulſe toward it, upon

ſuch ſtrong motives of humanity ? Nay who blames

Tullus Hoftilius , or Eumenes , for deceiving their

own foldiers, when it was the only probable means of

their fafety, and the fafety of their country? Had ei

ther of them declined this ftep when fuggefted to

them by one of their counſellors , they had juſtly ,

been charged with too high and fuperftitious an at
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tachment to one ſpecies ofmorality, and that not the CHAP. 17.

ſupreme one.

Suppofe a juft prince defeated by an inhuman bru

tal ufurper, and flying with his family and the braveſt

men, the only hope of the ſtate ; and that they get

into an houſe near the ſea whence they hope preſently

to make their eſcape ; and that the ufurper, ſeeing an

other party fleeing paſt that houſe, asks one whomhe

takes for a friend to his caufe, who yet is fecretly

faithful to his prince and the liberty of his country,

whether the prince be fled into that houſe? To he

fitate, or be filent, on fuch an occafion difcovers the

whole truth. But his fpeaking contrary to his know

ledge may preſerve the only remaining hopes of a na

tion. Can this too be criminal ?

"Tis ordinarily a crime in a fubject, or in any pri

vate man, to kill his fellow-citizen, tho a criminal,

without a trial. Shall we therefore condemn the glo

rious action of Timoleon?

'Tis horridly criminal in ordinary caſes to tempt

any man to perjury, or breach of faith . But how ge

nerally do we juſtify the corrupting the ſecretaries ,

or confeffors , of hoftile princes to betray the fecrets

of their maſters, when the fafety of our country re

quires it ; or when we can by fuch means prevent much

effufion of innocent blood?

VI. 'Tis furprizing upon what principles fome di

vines have denied all theſe extraordinary rights of ne

cellity. " The common rules or laws of nature, fay

they, fhould always be obſerved, whatever evil may

66

The reafons on

the contraryfide.
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BOOK II. " enfue: nor can the higheſt profpects of advantage

juſtify our departing from them in our conduct.

They argue as if certain propofitions had been ingra

ved by God onſome pillars, telling us what we are to

do in all poffible caſes, with ſtrict prohibitions of de

viating from them in any caſe, unleſs where God, by

fome verbal propofitions, had made exceptions ; and

ordering us to commit the event to God without rea

foning about it, while we keep to the letter ofthe law.

Nay fome tell us that " we know not all the remote

" effects of actions : fuch as appear to us of good ten

dencymay in the whole have pernicious effects ; and

" thoſe may have good effects in the whole which ap

pear to us of the moſt hurtful tendency."

But they fhould either fhew us theſe verbal propo

fitions thus revealed ; or if they cannot, they ſhould

confider how we come to know theſe ordinary rules

or laws of nature. "Tis no other way but by the feel

ings of our hearts and judging about the tendencies

ofactions. If our incapacity of judging about the dif

tant effects of actions fhould preclude all pleas of ne

ceffity; it will alſo preclude all our ordinary reaſonings

about the tendency of actions, by which we diſcover

the ordinary laws. We fhould not take upon us, an

tecedently to revelation, to form any conclufions as

laws of nature ; but follow every particular affection

or kind paſſion, which we naturally approve, fuch as

pity,gratitude, friendſhip, at all hazards ; without con

fidering its diftant effects, about which, they argue,

ave are not competentjudges. The truth is, we muſt

Thefe examined.

66

66
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followfuch probabilities as the conftitution ofour na- CHAP. 17 .

ture and our cloſeſt attention can ſuggeſt to us, bothS

in fettling the ordinary rules of life, and in determin

ing the exceptions in fome rarer cafes . For ' tis only

byour reafonings about the tendencies of actions, and

theſe ſometimes pretty remote, that we arrive at theſe

conclufions which we call the ordinary laws ofnature.

lation .

VII. Revelation cannot exclude theſe pleas of ne- Theſe pleas not

ceffity, as we have no collection of precife rules with excluded by reve

orders always to adhere to them contrary to all ap

pearances of publick intereft. Its precepts, except a

few which relate to poſitive inſtitutions, and ſome

points not knowable by the light ofnature, preſuppoſe

the law of nature, and the rights and duties of men

to be known, or to be difcoverable by other means,

with all the limitations and exceptions. The origin,

nature, and extent of the ſeveral rights are not ex

plained in revelation ; nor does it tell us when fuch a

right or duty takes place of another. It preſents the

warmeſt recommendations, and the ſtrongeſt motives

to the ſeveral virtues, and the moſt powerful dehorta

tions from vice: but the feveral virtues and vices are

only denoted in general by their common names, pre

fuppoſed to be previouſly known in their true nature

and extent.

nature as

The cafe is plainly thus. Our reafon fhews what Revelation pre

actions tend to the publick good ; theſe we judge law- profes the law

ful; and when they flow from the kind affections ofknown.

the foul we approve them and call them virtues, by

certain fettled honourable names. Contrary actions,

VOL. II. R
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BOOK II. or fome of the fame general clafs with the former, but

~ in different circumftances, tend to the publick detri

ment, and fhew a bad temper in the agent ; we diſap

prove them, and give them the odious names ofvices.

"Tis the proper office of that reaſon God has given us,

to obferve theſe tendencies of our difpofitions and ac

tions, and to reduce them to their proper claffes. Thus

we can ſettle the meaning and the extent of theſe

terms, juftice, mercy, charity, liberality, temperance,

fortitude, fuccour, felf-defence, execution ofjustice on

criminals, defence ofour country in war.

Thefe are

names of virtuous or innocent difpofitions and acti

ons. Cheats,frauds, avarice, cruelty, drunkennefs,glut

tony, cowardice, treachery, robbery, ftealing, murder,

are well known names of vicious difpofitions or acti

ons. The Scripture preſuppoſes theſe names as known

or knowable in their juft extent and meaning ; and by

the ſtrongeſt motives exhorts to all the virtues, and

deters from all vices, without defcending to any ex

plications of them in their extent and reſtrictions,

which are otherways difcoverable.

Abſtract from this previous knowledge by reafon

and reflection, the Scripture-precepts would be of no

ufe to us, as they are of none to idiots. Thou fhalt

not kill. All killing is not prohibited , ' tis only mur

der. Now where is the Scripture-definition of mur

der? "Tis our reafon muſt fhew what is the lawful,

and what the unlawful killing ; the lawful, is in ſelf

defence, injuſt war, in the execution of criminals : and

the fame reaſon will fhew fome extraordinary caſes

Without it,

-rovli ve vje

les.
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wherein it may be juſt, for the defence or recovery ofChap . 17 .

all the valuable rights or liberties of a nation . Thou

fhalt notfteal is another precept. It does not prohibit

all taking eitherby violence, or fecret means, what was

fometime poffeffed by another ; ' tis only taking away

what another has a right or property in. "Tis our rea

ſon again muſt teach us the origin, the nature, and

extent of property ; and it will fhew us too that pro

perty muſt often give place to fome great publick in

terefts. Lyenotto each other, is another precept. But

what is a lye ? how defined ? "Tis not every ſpeech

which the ſpeaker foreſees will lead the hearer into a

falfe opinion; not every fentence which is falfe in its

moſt obvious meaning. OurSaviour often ſpake in this

manner. 'Tis our reafon again that muft fhew us what

fort of ſpeech hurts fociety and what not ; and when

it is that fome extraordinary cafes may juſtify reced

ing from the common rule. Without having previ

oufly fixed the notion of theſe duties, and their pro

per limits, the above-mentioned precepts amount to

no more than thefe vague undetermined fentences ,

" Take not away the life of another when
you ſhould

" not take it away. Take nothing out of the poffefſi

66 on of another, when he ſhould ſtill poffefs it, or has

" a right to it. Do not deceive by ſpeech when it is

wrong to deceive." What are theſe precepts, with

out the aid of moral reafonings?

66

Revelation was given to rational agents previouſly

made capable of knowing the rights of men, and the

tendencies of actions to the good or hurt of their fel

2

R 2
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Book II . lows , or of fociety, and determined to approve what

was beneficent, and to condemn the contrary. It was

enough, as to our ſocial duties, that every thing vir

tuous and kind fhould be enforced in general by re

velation with the ſtrongeſt motives , and with the di

vine authority ; and fome fuch ſpecial laws given, the

ufe ofwhich to a focial life the common reafon ofho

neft men would not foon have difcovered. It was
*

not proper that our floth in cultivating the powers

God had given us fhould be incouraged by a revela

tion, or that we fhould be treated as children or idi

ots , who could diſcover nothing by themſelves.

Thefe pleas of neceffity fome would exclude by a

maxim oflate received, We must not do evil that good

maycome ofit. The author of this maxim is not well

known. It ſeems, by a paffage in St. Paul, that Chrif

tians were reviled as teaching that fince the mercy and

veracity ofGod were diſplayed by the obftinate wick

edness ofthe Jews, they ſhould continue in fin that

this good might enfue from it. He rejects the impu

tation upon his doctrine, and hence fome take up the

contradictory propofition as a general maxim of great

importance in morality. Perhaps it has been a maxim

among St. Paul's enemies, fince they upbraid him with

counteracting it. Be the author who they pleaſe ; the

fentence is ofno ufe in morals, as it is quite vague and

undetermined. Muft one do nothing for a good pur

pofe, which would have been evil without this refe

A vague maxim

examined.

The enemies ofrevelation have triumphed foolishly on this fubject ; and fome of

its friends have defended it injudiciously, by afcribing to it what is not its bufinefs.
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rence? "Tis evil to hazard life without a view to fomeCHAP. 17.

good ; but when 'tis neceffary for a publick intereſt,

'tis very lovely and honourable. "Tis criminal to ex

pofe a good man to danger for nothing ; but 'tis juſt

even to force him into the greateſt dangers for his

country. "Tis criminal to occafion any pains to inno

cent perfons without a view to fome good : but for

reſtoring of health we reward chirurgeons for ſcarify

ings, burnings, and amputations. But, fay they, "fuch

" actions done for thefe ends are not evil. The ma

"xim only determines that we muft not do for a good

" end fuch actions as are evil even when done for a

<<

good end." But this propofition is identick and uſe

lefs, for who will tell us next, what theſe actions fome

times evil are which may be done for a good end ?

and what actions are fo evil, that they must not be

done even for a good end? The maxim will not an

fwer this queſtion ; and truly it amounts only to this

trifle ; " you ought not for any good end to do what

is evil, or what you ought not to do , even for a

good end."

VIII. The main difficulty is how far can this plead

be extended? It cannot be refuſed in many ordinary of this plea

laws about property and our common labours. Nay

it may found exceptions to fome of the general laws of

nature about the preſervation of life. But what are

theſe laws which admit of no fuch exceptions ? This

is one of the defiderata in morals, and muſt probably

remain fo till our knowledge grows more perfect in

ſome higher ſtate.

(6
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Many moralifts allow fpeaking againſt our fenti

'ments in fome extraordinary cafes . What if a bare

falfe affertion will not attain the end, fuppofe the pre

fervation of our country, maywe employ perjury alfo?

Men of any fenfe of piety abhor perjury upon any pre

tence of the higheſt neceffity. The ſtateſman allows

it lawful to bribe the fecretary of an hoftile prince to

violate his oath of fidelity by betraying his maſter's

fecrets ; what if we cannot otherways fave our coun

try than by bribing him to poiſon or affaffinate his

mafter? Even the ſtateſman cannot defend this prac

tice. A manifeft tyrant or ufurper may be cut offby

any private man : here killing is no murder. But may

he accomplish this defign by oaths of fidelity, by all

profeſſions of friendſhip, by the dark arts of poiſon a

midſt the unfufpicious pleaſantries and friendſhip of

an hofpitable table ? This muſt ſhock the greateſt

lovers of liberty. We may deceive a dangerous ene

my by falſe narration, fay many ; may we not, when

the fafety of our country abfolutely requires it, de

ceive alfo by a treaty, or truce? The laws or cuſtoms of

all civilized nations deny it.

It maybe impoffible to determine preciſely how far

we may extend this plea in all the poffible cafes. Men

no doubt may often miſtake, and upon fmaller necef

fities may violate laws too facred to admit exceptions

in fuch cafes . But this does not prove that the plea is

never juft. Men often make like miſtakes about the

rights of violent defence and proſecution, and that

of puniſhing criminals : but we do not thence deny
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theſe rights altogether. There is no fixing minutely CHAP . 17.

the degrees of force requifite in defence, or the de

grees of pain to be inflicted on criminals. "Tis ftill an

uſeful rule for health to live temperately and uſe ex

erciſe ; and yet no man can determine to an ounce, the

quantity of food he ſhould take, or to a perch, the

length of the road he fhould walk or ride for his

health. Nay fome deviations from this regularity are

fometimes confiftent with health , or may even im

prove it.

Allowingfore

all

men.

If one departs from the ordinary law for trifling

cauſes, abufing this plea of neceſſity, his own heartfuch pleas dees

muſt condemn him upon reflection, and all men dif- confidence in

truft his integrity. This plainly fhews that the evils

to be declined, or the advantages in view, muſt be

very great, in proportion to the importance of the

law, which can found any exception to it. But when

one departs from the ordinary law only in great and

manifeſt exigences, and is known to adhere religiouf

ly to the law in all ordinary cafes, even contrary to

fome confiderable interefts of his own, men will have

as full confidence and truft in his integrity in all the

ordinary affairs of life, as in thoſe who have ftricter

tenets in theory. A man ofthe ſtricteft tenets in opi

nion, unleſs he is alſo known to adhere religiouſly to

them in practice, may incur this fufpicion that he will

counteract them upon any great temptation : and if

he who allows the plea of neceffity in cafes of fingu

lar importance, fhews a ftrict regard to the ordinary

lawby his practice in all ordinary cafes, even when at
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Book II . tended with many private inconveniences to himſelf,

he will obtain the confidence of mankind notwith

ſtanding this tenet. We know that men of fincere

virtue will be cautious of abufing this plea for any

little private advantages ; and we can truſt their can

dour in this matter. And men of little virtue will

counteract the ftricteft tenets upon any profpects of

advantage. So that we do not confide in men accord

ing to the ſtrictneſs of their opinions, but according

to our experience of their honeſty.

Theallowingfome pleas of neceffity does not ſhake

looſe all morality, as fome have alledged. All agree

that that conduct is right which tends to the greateſt

good. 'Tis alfo agreed what conduct tends to the ge

neral good in all ordinary cafes ; and thus the ſeveral

laws ofnature are undifputed. In fome rarer cafes, 'tis

alfo generally allowed there are ſome juft exceptions ,

in which recedingfrom thecommon laws will do more

good than adhering to them. There are ſome more

facred laws, from which, we doubt if any neceffity can

juſtify our departing. This uncertainty does not make

the other points uncertain. Geometry is not made

uncertain, becauſe the learned know not howto ſquare

a circle geometrically. The rules of medicine are not

all uncertain, becauſe ſome fingular diſeaſes occur for

which there is no cure. Nor is navigation a vain art,

becauſe we cannot find out the longitude with that

accuracy we defire.

Generalremarks
IX. Take the following remarks to prevent abuſes

to prevental of this plea. 1.Themorevirtuous any man is, and the

abu

•
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higher his ſenſe is of all moral excellence, the leſs apt CHAP . 17 .

he will be to abuſe this plea in matters of too ſmall

importance, orfor any intereft ofhis own. Infuch men

there are not only the more extenfive affections to

mankind, or to large focieties, but all the tender fo

cial feelings and affections of the heart of a narrower

kind, and theſe alfo are objects of their inward appro

bation. Theyhave a juſt reliſh ofall virtuous affection

and action ; of compaffion, mercy, gratitude, veracity,

friendſhip, and cannot counteract them without great

reluctance. From theſe feelings they will be fufficient

ly cautioned and reſtrained from uſing any contrary

pleas, unleſs fome intereſt of the greateſt and moſt ex

tenfive kind roufe the more extenfive affections to

controll the narrower, by their fuperior beauty and

dignity.

2. In computingthe advantages and diſadvantages

of receding from any ordinary rule, we must confider

not onlythe immediate effects, but even the moſt re

mote, of allowing this liberty in all like cafes ; and

even the dangers from the miſtakes of others in ufing

the like plea in unlike cafes. Not that every practice,

or tenet in morals, is wrong or dangerous which men

may readily imitate, or mifapply, in improper and un

like cafes. This may be the fate of the very beſt ac

tions, and tenets . But a good man, as he weighs all

the advantages expected from an unuſual ſtep, muſt

alfo weigh all the diſadvantages probably to enfue

even by the miſtakes of others, eſpecially of fuch as

have fome ſenſe of virtue : and he will decline to take

VOL. II. S
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Book II . not only fuch liberties as would be pernicious to the

publickifallmentook them in like cafes, but alſo fuch

as would have the like bad effects by the mifapplica

tion of others in unlike cafes, unleſs the advantages

expected from them overballance even thefe evils en

fuing uponthe mifapplication ofthem by others. Men

often abuſe the doctrines of violent defence and pro

fecution. A good man would decline practifing ac

cording to them, were not the advantages enſuing

from the uſe of theſe rights, and the evils prevented by

it, fo great as to overballance the evils arifing from

the abufes of thefe doctrines in common life. When

the plea of neceſſity is only allowed in cafes of very

great importance, there is little danger that men of

virtue will frequently mifapply them. And the grofs

mifapplications by vicious men are not to be compu

ted ; as the ſame effects had happened tho' this tenet

had never been known. Such men would have acted

thefame part under temptation, tho' they had held

the ſtricteſt opinions, and had no fuch unfair pretext

of neceſſity.

3. The more important any law is for the internal

or external happinefs of mankind, the greater muft

that utility or neceffity be which in any fingular cafes

can juſtify an exception from it.

4. A publick advantage in view, or the prevention

of fome publick evil, is a more favourable plea than

any private advantage of the agent. It fhews a noble

difpofition to adhere to the ordinary rules under pri

vate loffes, or in oppofition to private interefts, even

!

J
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when receding from the rule could ſcarcelyhave been CHAP. 17 .

reputed criminal. But where a publick intereſt is at

ſtake, and founds a juſt exception, a good man is not

at liberty to facrifice it to any falſe notions of his own

honour or character. He must be deficient in his ex

tenfive affections, or miſtaken in his moral notions, if

hefollows in fuch cafes fome lower fpecies of good

neſs in oppoſition to the publick intereſt.

5. Tho' in cafes of neceffity men may intermit ex

ternal worſhip at the ufual times, yet no neceffity can

juſtify ſuch actions as evidence impiety, or contempt

ofthe Deity; fuch as blafphemy, perjury, or abjuring

the true God, or that worship we believe acceptable

to him ; or the omitting any duty he has ſpecially

enjoined upon us at all hazards ; or the doing, or o

mitting, any thing required as a ſymbol of our renoun

cing our duty to him.

6. As the foundation of all juft pleas of neceflity

is fome great publick intereft requiring our departing

from the common rule, no neceflity preffing me can

juſtify my voluntarily occafioning as great evils to an

equally innocent man; as the publick reaps no advan

tage byfuch conduct. But the publick intereft is real

ly promoted,when an innocent manfaves himſelffrom

fome great evil by ſome ſmall damage done to ano

' ther. In like manner ; no fociety or ſtate can be jufti

fied by theſe pleas in occafioning equal evils to another

without any demerit. In theſe caſes indeed the pro

Thus the apostles or primitive martyrs could not plead neceffity, had they omit

ted the publishing the gofpel for fear ofperfecution.

1
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Book II . babilities on both ſides muſt be computed, both as to

the impending evils, and the future compenſations to

be obtained. To avoid a very certain evil on one fide,

it may fometimes be lawful to do what may poffibly

occafion an equal evil to another, when there is little

probability that the other fhall fuffer at all by it. But

all fuch damages done to others for our preſervation

from greater, oblige us to make full compenfation

when weare able. Thegreat probability or certainty of

our making future compenfation juftifies many ſteps

which otherways would have been unwarrantable.

The fenfe of a

good and wife

But after all we can fuggeft on this head, unleſs

last refort.

man mug be thefomething more precife and accurate be diſcovered,

we muſt have recourſe to the inward feelings of an

honeft heart. A ſenſe, which Ariftotle often tells us,

muft make the application of general principles to

particular cafes ; and thus the truly good man, and his

fentiments, muſt be the laft refort infome ofthefeintri

cate cafes. Men truly virtuous will feldom be in dan

ger of abuſing theſe pleas. And no rules or rigid te

nets and opinions will bind the unjuſt, the covetous ,

the ambitious, or ſelfiſh , or bigots in falſe religions.

If they allow the pleas of neceſſity in important cafes,

they will mifapply them. If they do not allow them

in opinion, they will counteract in practice thofe very

laws which they deem ſtrictly univerfal without any

exceptions.
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CHA P. XVIII.

How CONTRAVERSIES fhould be decided in

NATURAL LIBERTY.

BE
FO
REFORE we paſs to the duties of the adventitious

ftates, we may confider how contraverfies fhould

be decided, and peace maintained, in natural liberty,

when men diſagree about the point of right ; and this

will fhew the main ufe of civil polity, and the firſt

ſtep toward it.

141

CHAP. 18.

ofarbitrations .

"Tis well known that felf-intereſt often byaffes the Thegreat u

judgment even of good men, whoſe fixed purpoſe it

is to obferve all rules ofjuſtice and humanity, and to

abſtain from all known injuries ; and violent paffions

have often the fame effect. Thus men, in the main

good , may be difpofed , from different opinions of

right, to do what is injurious to each other ; nor are

they capable, when their paſſions are once kindled, of

receiving conviction from thofe againſt whom they

are provoked : they grow mutuallyfufpicious, and are

unfit monitors to each other. When therefore no

friendly conferences of theirs can make them agree,

the next natural recourfe is to one or more arbitra

tors ; perfons ofwhofewifdom and integrity both ſides

are ſatisfied, and who have no peculiar intereſt in the

ſucceſs of either fide, nor are attached to either by any

very ſtrong tyes. Such men, tho' but of equal pru

dence with that of the contending parties, will more
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Book II . eaſily diſcern what is juſt and equitable between them ;

and therefore all good men in natural liberty, nay in

civil polity too, ſhould be ever ready to take this eafy

expeditious method ofobtainingjuſtice in anydebated

point. And all good men, when they are difengaged

from more urgent affairs, fhould be ready to do this

good office, in promoting peace and juſtice as arbitra

tors, when they are invited by the parties.

Two forts of
II. Two forts of debates may arife: one about the

arbitrators. Strictpoint ofright, where neither party profeffes to

fhew any liberality or gratuitous favour, nor claims

it ; but each infifting on their perfect or external rights,

and embarraffed by fome intricacies, want the affif

tance of wife impartial men. The other fort is , where

the parties wave their external rights, and are willing

to act the humane and equitable part as far as their

affairs can allow ; and leave this to be determined by

arbitrators. In cafes of this latter fort, arbitrators will

find much lefs difficulty : but in both ' tis neceffary

that they know the perfect rights and claims of both

fides, and all exceptions againſt them ; that in the for

mer fort they may fix the perfect or external right ;

and that in the latter they may difcern what equi

table indulgence or abatement is to be made to either

party. In the debates of ftrict right they are much

more confined in their determinations, and obliged to

infift on ſtricter proof; fince a defect of full proofmay

reaſonably defeat a claim not founded in humanity

and equity. But in the other fort of ſubmiſſions, the

arbitrators have full room to confider every equitable
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circumſtance, and every reaſon of humanity. A trulyCHAp . 18 .

good man who confides in the integrity of the arbi

trators will ever agree to fubmiffions of this equita

ble fort.

The compro

mifeshouldbeabThe ſubmiſſion of the parties fhould always be ab- ,

folute as to the matters fubmitted. Aman is not ob-flute.

liged to fubmit all his rights, even ſuch againſt which

there is no fhew of a claim. But over fuch as he fub

mits he ſhould give full power to the arbitrators. A

compromiſe of this kind, that " the parties ſhall ſtand

"to the award provided it be juſt," anſwers little pur

pofe; as the parties referve to themſelves to judgeof

thejuſtice of the award, the matter remains as before,.

only that they know the opinion of unbyaffed men

about it, which modeft men may fometimes regard..

But to end a debate effectually, the compromiſe fhould

be abfolute as to all matter fubmitted. And yet af

ter the moſt abfolute fubmiffion, either party may

juftly refufe to acquiefce inthe award, if either a frau

dulent compact with the other be diſcovered, or any

bribe received ; or if the iniquity of the award be fo

grofs as of itſelf to be an evidence of corruption in

the arbitrators to any honeſt obſerver. Thefe circum-

ſtances may free one from the obligation of a com

promife, as a caſe of neceffity fuperfedes the obliga

tion of the ordinary rules of life.

III. Arbitrators in their proceedings, when other,

proofs and documents fail , ſuch as the acknowledg- cient,

ments of the parties, deeds, or contracts figned byquisite.

them, muſt have recourfe to witneffes teftifying upon

onewitnever fuffi

and moretwo not re
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Book II. oath. The characters of witneffes, and their difinte

reſtedneſs in the preſent cauſe, muſt be obſerved by

arbitrators as they are by civil judges. What is now

received by almoſt all civilized nations about witnef

fes muſt hold in natural liberty, that ' tis dangerous

to truſt any point of importance to the teftimony of

one witneſs ; and yet the credibility of teſtimony re

quires not great numbers . Twounexceptionable wit

neffes can give fufficient confirmation ofany fact,when

they fhew fuch fagacity, and had fuch opportunities

of knowledge, that they could not be deceived them

felves ; and when from their circumftances we are well

affured that they have no difpofition to deceive others.

The knowledge of fuch witneffes as were invited to

the tranfaction by the parties, or who were prefent du

ring certain actions, may eaſily be aſcertained. Their

fidelity or having no inclination to deceive muſt of

ten be collected from many circumſtances, and chiefly

this, that they can have no intereſt in deceiving, or

no proſpect of ſucceſs in ſuch a deſign.

Now two witneffes to the fame fact may give very

high ſecurity as to this laft point. One man offaga

city and preſence of mind may forge a ſtory ſo artfully

and confiftently that no examination can detect him,

or make him contradict himſelf. But when two wit

neffes are ſeparately examined, and hear not each o

thers teftimony, abouteverycircumſtance whichwould

probably be obferved by one preſent at any tranſac

tion, ' tis highly probable that fome fuch circumftan

ces will occur to the judge or arbitrator to queſtion
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them about, which did not occur to the witneffes inCHAP. 18 .

their forging any concerted falfhood. If the witnef

fes anſwer ſeveralfuch queſtions feparately about theſe

circumſtances, there is a fair hazard that they will

contradict each other in every one of them, and fo de

tect their falfhood. If they both frequently declare

that they are ignorant about many fuch circumftan

ces, or both profefs that they forgot the fame circum

ſtances, they give great cauſe of fufpecting a forge

ry. But when upon the moſt minute feparate exa

mination ofthem about all theſe circumſtances their

teſtimonies wholly agree, or are perfectly conſiſtent,

there arifes a very high evidence. The addition of

one or two more witneffes could give little more cre

dibility to the fact. Nor do human courts ordinarily

require more : it is certainly a right maxim not to

judge upon ſmaller evidencewhere greater is provided

or attainable ; and yet it might be a greatburthen up

on the parties to be obliged to produce many witnef

fes. They therefore require, except in fome ſpecified

cafes, only two as neceffary to found their judgment,

nor require that more ſhould be called by the parties

as witneffes in their tranfactions. The teftimony of

one man ofveracity may make any matter highly cre

dible to thoſe who know his character, and yet to ad

mit this as full proof would be a dangerous rule, con

fidering how often men who have long obtained a

fair character have at laſt been diſcovered to have no

fteddy integrity. And if the fingle teſtimony of one

is admitted in one cafe, it cannot be refufed in others,

VOL. II. T
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Book II. without proof made of fomething very infamous in

the witnefs whoſe teſtimonyis refuſed. And frequent

ly fuch proof cannot be found againſt men of very

little worth or integrity.

The left refort

1, isforce.

IV. When neither the conferences of the parties,

in natural liber- or the interpofal of common friends can end the de

bate, or perfuade both to a ſubmiſſion to arbitrators,

there remains,in natural liberty, no other method ofre

dreſſing wrongs but by violence. As this is always at

tendedwithdangers,and mayhavemoftpernicious con

fequences ; all other means ofobtainingjuſtice, where

the nature of the caſe will admit, ſhould firſt be tryed .

Whentheſe prove ineffectual, one ſhould not only pro

cure the aſſiſtance of his friends, or ſuch whom indig

nation at the wrong done may rouſe to his aid, but

he fhould confult the calmeft and wifeft of his neigh

bours, not under any ſpecial attachment to himſelf,

as to the methods of defence, or profecution of his

right, or the puniſhment to be inflicted on the in

vader of it for the deterring of others from like at

tempts ; that thus all unneceſſary ſeverity may be pre

vented, and no more demanded or inflicted than is

juſtly due to the injured, or requiſite for the general

fafety.

The dangerous confequences to be apprehend

iolent defence ed from the immoderate paſſions of men in the de

The danger of

and profecution

hews the nece fence and profecution of their rights by violence in

byofcivilpolity.

natural liberty, where the unjuſt will rouſe all their

forces, and ingage all their friends to their affiſtance

in ſupport of their injuries, as well as thoſe who have
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thejuſt cauſe, have probably been among the first mo- CHAP . 18 .

tives which excited men to contrive civil government,

and arm magiſtrates and judges with ſufficient power

to enforce all their fentences about the contraverſies

oftheſubjects, and to inflict proper puniſhments upon

the injurious, to deter them and all others from like

attempts for the future *. Of this we treat in the

next book.

* As fome rules of interpretation may [them entirely to the art ofcriticism, which

be of uſe in determining the true intent may have laws and contracts as a part of

and meaning of contracts, as well as of its object. Nor can much be ſuggeſted on

laws, many authors on moral philofophy theſe matters which would not of itſelfoc

fubjoin fome differtations on that ſubject. cur toany man offound underſtanding who

But as there are no rules of interpretation knew the language and cuftoms of the

peculiar to contracts, or laws, which do country where the laws or contracts are

not hold equally about any other forts of made, and the common principles ofcriti

fpeech or writing, it ſeems better to leave cifm.

THE END OF THE SECOND BOOK.
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BOOK III.

OF CIVIL POLIT Y.

CHA P. I.

Concerning the ADVENTITIOUS STATES or per

manent Relations : andfirst MARRIAGE.

I.

T

venti.ious ftates.

HE rights and duties founded in nature pre- Duties in ad

vious to any adventitious ſtates or lafting"

relations introduced by fome inftitution, contract, or

deed of men, were confidered in the former book.

The moſt part of theſe rights and duties muſt ſtill re

main in all adventitious ſtates ; but they are fo limi

ted as the nature of the newrelations may require for

the publick good ; and manynewobligations are con

ſtituted by our entring into theſe relations. We pro

ceed to confider the principal of theſe adventitious

ftates, and the ſpecial rights and duties arifing from

them .

Thefe domeftick

Thefe ftates and relations are either domeftick or

civil. The domeſtick are theſe three, of marriedper- or civil.

fons, of parents and children, of mafters andfervants.

The civil or political relations are either the general

one of all citizens or ſubjects toward the ſtate, and its

governors ; or the more fpecial relations of men in cer

tain political offices ,
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The neceffity of

tract.

II. The firſt relation in order of nature is marriage.

The feveral tribes of animals muſt foon have been ex

a marriage con-tinct if nature had not providentlyimplanted in them

all the inſtinct and power of propagation. The nature

of the ſeveral inſtincts in brutes is various, according to

their feveral circumftances. As in moft fpecies their

young need butlittle care of their parents for theirpre

fervation, and that of but ſhort continuance, and but

little inftruction for the fimple purpoſes of their lives,

bothwhich the dams can fufficiently afford them, little

more was requifite than the mere inſtincts to propa

gate and to provide proper food , and nefts or dens for

their young where it was requifite, till they attained

fufficient ſtrength to fupport themſelves. In fome few

fpecies we difcern fomething more, a fort ofpartner

ſhip of the two parent-animals, with ſome appearan

ces of a laſting affection and fidelity. But the prefer

vation of human offspring, and the giving it the edu

cation neceffary for the higher purpoſes of a rational

life, require a long, a conftant, and troubleſome at

tendance of many years, for which the mother with

out the aid of the father is not at all fufficient: (we

ſpeak of the general condition of mankind, to which

the natural instincts muſt be accommodated, and not

oftheſtate ofa fewartificially raiſed to higher wealth:)

and on the proper education of offspring the happi

nefs of mankind exceedingly depends . No part of

nature diſplays the goodneſs and wiſdom of its au

thor more fully, than the contrivance of the feveral

inſtincts and paſſions in mankind ſubſervient to this

Book III.
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grand purpoſe. A careful attention to the frame of CHAP. I.

our nature in this reſpect, will clearly fhew our duties

in this relation of marriage.

We have all attained to the knowledge of what is From natural

intended by nature in this instinct of propagation, be-difpofitions.

fore thofe years in which it ariſes : and a natural mo

deſty or ſhame generally reſtrains us from gratifying

it forfome time further. We muſt alſo have obferved

thata longferies of careful and troubleſome attendance

is abfolutely neceffary for preferving and educating

the offspring ; and that for this purpofe nature has im

planted that tendereſt and moſt laſting parental affec

tion in both parents, as their joint aſſiſtance is highly

neceffary. As this affection fweetens this labour to

both, fo it fhews the ftrong obligation upon both to

bear it. And thus all ſuch as regard the voice of na

ture, and the obligation it impoſes, or have any ſenſe

of humanity and virtue, muſt ſee that, if they gratify

this inclination to procreate offspring, they muſt, both

by ſenſe of duty and by a ſtrong affection toward the

fame objects,beunited in intention,and in a long courſe

oflabour and commoncarewith the partnertheychufe

for procreation. This joint counſel, care, and labour,

can ſcarce be tolerable without a mutual affection and

eſteem between the parents ; and to create this, we

find that nature has wifely formed us in fuch a man

ner, that in all thoſe who are under the reſtraints of

the natural modefty, and of any ſenſe ofvirtue, the in

clination to procreate is excited, or at leaſt generally

regulated in its choice of a partner, by many delicate
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Book III.fentiments, and finer paſſions ofthe heart ofthe ſweet

eft kind. The fenſe of beauty prepoffeffes in favour

of a moral character, or acquaintance gives better af

furance of it. The eſteem of virtue and wiſdom, the

defire and love ofinnocence ofmanners, complacence,

confidence, and the tendereſt good-will , are the natu

ral incitements and concomitants of the amorous de

fire ; and almoft obfcure the brutal impulfe toward

the fenfual gratification, which might be had with per

fons ofany character. As we thus previouſly knowthe

natural defign of this impulfe, and the obligations to

ward offspring thence to enfue, as we are endued with

rcaſon, we are obliged to reſtrain this impulſe till we

have obtained affurance offuch harmony of minds as

will make the long joint charge of education tole

rable to both parents, and till we are in circumſtances

capable of ſupporting fuch offspring as may ariſe. For

the intimacy contracted in this joint laſting charge,

and the recurring impulfes to procreation, may natu

rally produce a numerous offspring : and we may ea

fily foreſee that the rearing and educating ſuch off

ſpring muſt fully require the conſtant joint attention

of both parents : nay, that, where there has not been

fome wretched corruption of heart, deſtroying the pa

rental affection, all their joint cares come far fhort of

their affectionate and ardent wiſhes for their children :

theſe inſtincts and ſtrong natural affections, along with

the laſting infirmity and dependent ſtate of human

offspring, plainly declare the intention of nature, that

they ſhould be propagated by parents firſt united in
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mutual love and eftcem, in an affectionate and lafting CHAP. 1 .

partnerſhip, to affift each other in this moſt important

duty toward our kind, of producing, rearing, and edu

cating the rifing generation.

all our duties in
This moral machinery of theſe inſtincts we find has Theſe print out

appeared in all ages and nations, and generally pre- his flate.

vailed ; tho', no doubt, vicious cuſtoms and habits can

often weaken or almoſt extinguiſh many natural dif

pofitions in fome individuals. It will plainly fhew us

almoſtall our obligations as to marriage and offspring,

all the reaſonable terms which fhould be ſtipulated in

the marriage-contract, and the happy effects upon fo

ciety, from following the intention of nature, and the

miſchiefs naturally enfuing from counteracting it, will

further confirm our obligations.

nicious.

III . And firſt, indulging the brutal impulfe with- An unlimited

out entring into any focial or friendly bond, without indigence per

any regard to theſe tenderand generous paſſions which

naturally accompany this defire, befide its counterac

ting this beautiful contrivance of nature, muſt have

many pernicious effects upon our bodies, our minds,

and human ſociety. To follow the brutal impulſe, in

oppofition to the natural reftraints ofmodefty, as early

and as frequently as it appeared, would be pernicious

to the bodies of the parents, as well as thofe of their

pofterity ; eſpecially among fuch as are in more eaſy

circumftances, and freed from conftant bodily labour.

The weakneſs ofmind, and the diffolute habit, would

ftill be worſe effects. Nature indulgent in this matter

to mankind, has made them capable of more frequent

VOL. II. U
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Book III . gratifications than most other animals, as a compen

fation for the fuperior toils of educating their off

fpring. Butby a ſenſe of ſhame, and the many moral

paffions naturally attending this inſtinct, as well as by

our reafon which can difcern the diftant effects, and

the obligations we are under, nature has pointed out

the method of gratification which is conſiſtent with

all the moral fentiments ofthe heart, with all the con

comitant generous paffions, and with the intereft of

fociety.

rental affection.

Again, unlimited indulgences in promifcuous for

Derging nication would have this effect, that the fathers would

generally be uncertain about their own offspring, and

have no other incitement to any cares about them

than the general tye of humanity, which we know is

not fufficient. They muft want one of the moſt natu

ral fatisfactions in the knowledge and love of their off

fpring, and one of the chief incitements to labour and

induſtry. The mothers, upon whom the whole bur

then of education would be caft, muft find it intole

rable. They would grow negligent, and give them

felves up to brutal indulgences as well as the fathers.

The natural purpoſe of this inftinct would thus be

in a great meaſure defeated, partly by the barrenness

of women, and partly by their neglect of their off

fpring. The miſchiefs of a diffolute ftate, where all

followed the brutal inftinct without reftraint, are but

very imperfectly repreſented to us by the evil effects.

we fee enfuing upon a few irregular indulgences, in a

nation where the generality are under the wife re
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ftraints of laws, and of modeſty confirmed by educa- CHAP. I.

tion. And yet ' tis eafy from them to diſcern what ge

neval miſery muft enfue, ifall reftraints were removed,

and if all gratified the brutal impulſe without any

controul.

pernicious to jo

Many inſtincts of the moſt uſeful fort maybe mon- Mondrous life

ftroufly perverted, and this one among others ; eitherciety.

by being turned toward a different fpecies , or the fame

ſex. Theſe indignities to the wife and venerable con

ftitution of cur 'nature, and to God its author, muſt

evidence a brutal ftupidity , and an infenfibility of

what becomes rational beings conſtituted in ſuch a

fyftem by a wife Providence. The horrid evils to be

apprehended from fuch perverfions, if they frequently

prevailed, are obvious ; tho' the cffects of a few rare

inſtances, in a nation generally educated with an ab

horrence offuch lufts, be not confiderable. Werethe

reſtraints of laws removed, and multitudes depraved

by bad example, fatisfying the worſe than brutal in

clination , without involving themfelyes in the toil

fome education of offspring, monftrous and unnatu

ral paſſions would arife, (as we fee both by fome hifto

rians and poets hath happened) which nations unac

quaintedwith ſuch vices canſcarcewell imagine. Were

theſe paſſions frequent, a country would foon ceaſe to

be populous ; and be infefted with wretches as abject

and depraved in the other faculties and reliſhes ofthe

foul , as they are in this appetite. Such monftrous

lufts are therefore to be feverely reftrained in every

fociety.

U 2
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The obligation

IV. As from the preceding obfervations it appears

that mankind ought to be propagated by parents uni

to marriage.ted in a friendly partnerſhip for their education ; we

proceed to confider the reaſonable terms of this part

nerſhip or contract ; fince 'tis plain there is a general

duty incumbent on all with refpect to our kind, which

alfo is ftrongly recommended by our natural defires,

that each one ſhould contribute his part toward the

continuance and good education of our race , unleſs he

is ingaged in fuch important fervices to the publick as

areinconfiftentwithdomeftick cares, or infuch circum

tances that he cannot fupport a family. And with

out fuch juſt excuſes it muſt be unnatural ſelfiſhneſs

to decline our part of this neceffary trouble.

BOOK III.

The articles of 1. The firſt and moſt neceffary article is that the

the contrad.

1.

wives.

Fidelity of thefathers fhould have their offspring afcertained, and

therefore the woman , who profeffes to bear children

to anyman muft give the ſtrongeſt affurances that ſhe

will not at the fame time cohabit with other men.

Theviolation ofthis engagement is the greateſt wrong

imaginable, as it robs men of what is dearest to them,

and the end of all their worldly cares, a certain off

fpring. Inthe marriage-contract therefore this is the

firft article.

Niceffity ofno

es.

'Tis neceffary that women from their childhood

deityin both fex-fhould be fo educated as fhall beftprevent fuch diftref

fing injuries. "Tis well known that their fornication

before marriage, beſide the diffolute habit it may oc

cafion , founds fuch an intimacy with theſe perfons

they have gratified, and fubjects their characters fo

I
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much to them, and cauſes ſuch pronenefs to future CHAP. I.

indulgences,or takes away their powerof refifting their

folicitations, that one is not well ſecured in having

his own genuine poſterity by marrying women offuch

conduct. When fuch previous indulgences are dif

covered, their character for chaſtity is loft ; nor will

men confide in their fidelity after marriage. Thus

they are made deſpicable, excluded from hopes of ob

taining any conjugal eſteem and affection , and from all

reputable condition in life. The guilt therefore of for

nication on the part of theman muſt alſo be verygreat,

as he for a mean fenfual gratification expoſes his fel

low-creature to a ſtate of infamy, ruins the natural

modeſty and ingenuity of her mind, and makes her

unworthy ofthat conjugal love and confidence upon

which the greateſt fatisfaction of her life depends, nor

can ſhe obtain it but by falfhood and diſſimulation, in

which fhe cannot be affured of fuccefs .

The injury done

We are all fenfible how grievous this injury is, whe

ther done by violence or fraudulent folicitations, to aby lewdicjs.

fifter or child of our own ; the guilt is equal when o

thers fuffer by it. It must therefore be incumbent on

all whohave thecharge ofeducating the youngof either.

fex, to habituate them as much as poffible to all mo

defty in fpecch and action, and reſtrain every contrary

appearance. 'Tis a ftrange corruption of manners and

fentiments in any nation which boasts of maintaining

liberty and equality in rights to all their people, that.

fuch cruel injuries to any, even of the loweft condi-.

tion fhould eſcape without fevere puniſhment. The
L
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Book III : loweſt orders of men feel the joys of conjugal love

and of a certain offspring ; they have the fame natural

defires and fenfes with the higheſt. The crime there

fore of depriving any of them of theſe fatisfactions,

and of a decent condition in life , and that for grati

fying a mean appetite, muſt be greater than many of

thoſewhichfubject to capital punishments. "Tis ftrange

that the party lefs criminal fhould generally fuffer fo

much, and no puniſhment abide the chief criminal,

the feducer, and that by the baſeft arts of falfhood

and perjury !

Where more diffolute manners prevail , this in

famy may be leſs felt by the women. Some abject

creatures, whoſe luft has obliterated all modefty, and

fuppreffed all the finer fentiments and paſſions natu

rally accompanying the amorous impulſe, may chuſe

a diffolute courfe of life for its mean pleaſures and

gains. But, where-ever there is any regard to moral

virtue, ſuch courſes ſhould be ſeverely reſtrained : as

thoſe who follow them always prey upon the weakneſs

ofyouth, corrupt their manners every way, and create

the moſt ungovernable habits inconſiſtent with all va

luable buſineſs in life ; and pervert the wife contrivance

of nature in our instincts from their natural purpoſes.

1. Like fidelity

ofbusbands.

V. The fecond effential article in the marriage

contract, is that the husband fhould confine himſelf

to one wife. "Tis true the injury by the husband's

infidelity is notfo great as that by the wife's ; he can

not deceive her by impoſing on her a ſpurious brood.

But in all other refpects the moral turpitude is the

1

1
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fame, and there are the fame juſt reaſons why a wife CHAP. I.

fhould demand this engagement from the husband.

The natural paffions of the woman as much require

a friendly fociety, and unity of intereft in the joint

education of the common offspring as thoſe of the

man. :s

the contrary
"Tis the plaineft injuſtice and inequality in this The iniquity in

partnerſhip, which all the finer fentiments of the heartpralice

declare fhould be an equal friendship, that a man and

his offspring ſhould be the fole objects of the woman's

affections and tendereft cares, and all her worldly fo

licitudes, while his affections and cares are allowed to

be divided among other women and their children ,

and probably wholly alienated from her. Without fe

curity for the fidelity of the husband, all her fatisfac

tions in a friendly fociety, and the preſervation and

fupport of her and her offspring, muſt be very preca

rious. And thus by the lufts of the husband, leading

them either to diffolute enjoyments, or to fimulta

neous polygamy, for a mean ſenſual indulgence, one

half of the fpecies, which is equally intitled to all fo

cial enjoyments and fatisfactions with the other, is

moft injuriouſly deprived of many of the chief enjoy

ments of life. All the tender and generous paffions

attending the amorous inſtinct in men , declare againſt

fuch liberty; and point out to them that nature has

defigned the conjugal ſtate to be a conftant reciprocal

friendship of two ; as thefe paffions are founded on

eftcem and love ofvirtue, and where they are heartily

raiſed toward one, cannot admit of any like paſſions
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Book III . toward others at the fame time. The affections ofthe

husband muſt be turned away from the former wife

and her offspring either by adultery or fimultaneous

polygamy ; the later wife and her children will proba

bly engrofs them altogether, and the former be un

justly epifed.

The effects upon the rifing generation and upon

fociety will be pernicious even from polygamy, as well

as from the diffolute indulgences of husbands. The

number of one man's children may be fo great, that

neither his care can fuffice for their education, nor

his ſtock or induſtry for their ſupport. Many muſt be

neglected, and all the care employed on a few favou

rites. As providence declares againſt this polygamy by

preferving pretty nearly an equality in the numbers of

thefexes, nay rather a furplus of the males ; by allow

ing polygamy, many men muſt be excluded from all

enjoyments of marriage and offspring ; and thus dif

engaged from the natural bonds with mankind, and

their natural cares, turn abandoned to all unfociable

difpofitions . Polygamy obftructs rather than promotes

the increaſe of mankind. A nation is made populous

when all the women are kept bearing and nurſing of

children while they are capable ofit. This is done moſt

effectually when every woman has her own husband.

When one man has many wives, he will readilyneglect

the greater part ofthem, and decline being burthened

by their having children. Women in this cafe too are

under the ſtrongeſt temptations to violate the unequal

and moſt oppreſſive engagement on their part ; and to

The mischiefs

ofpolygamy.

}

J

1

1
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take all opportunities of adultery. And hence we fee CHAP. I.

in fact that where this practice * prevails, the women

are every way treated as flaves : no friendly regards had

to their fatisfactions ; chains, and priſons, and guards

muft confine them, and not the bonds of love or

friendſhip .

Should be perpe
VI. Asthe joint charge of educating the common The contract

offspring requires that the marriage-contract fhould .

be for a long duration, fince women are fruitful for

one third of life and more, and generally the educati

on of their younger children may require the joint

attention ofthe parents for many years after the mo

ther ceaſes to bear children : this bond muſt be into

lerable without a mutual friendſhip. Now there can

be no real friendſhip in a partnerſhip merely entered

into for propagation and the rearing of children , and

that only for a certain term, and to expire with that

term ; or in one made dependent on contingencies or

conditions not in the power of the parties. Both par

ties are allured into this contract, as into a fociety

oflove, by the tendereft fentiments of mutual eſteem:

the aim of all fincere friendship is perpetuity. And

there can be none in contracts only for a term ofyears,

* 'Tis true, that in fome civilized na

tions this polygamy has been allowed to

the men; but this takes not away its ini

quity. Some good men have practifed it,

and perhaps not attended fuficiently to

the guilt of it, blinded by cuſtom and their

own paffions . But in like manner good

men in civilized nations have practifed the

flave-trade, or concurred in the cuftom of

making one half of their people flaves

VOL. II.

without any demerit. Nay fome from a

miflaken piety or love of their country,

finerprinciples byfar than thofe which ex

cite to polygamy, have practifed human

facrifices, and even facrificed their own

children . No man fhould therefore con

ceive thefe practifes juft, even tho' people

enured to them, or thoſe who even fuffer

by them, do not complain of them as in

general unlawful .

X
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Book III.or fuch as may be made void by accidents without

any fault ofthe parties. The marriage-contract there

fore muſt be for life, otherwife all true friendſhip and

love muſt be banished, and that relation of marriage

turned into a mere fervile bargain for procreation and

joint labour.

Divorces,with

out crimes, an

reajinalle.

Again, how cruel is it on either fide to divorce a

perfon full of the fondeſt affection, on account of a

bodily infirmity? How much more barbarous to di

vorce upon the death of children a fond partner who

fuffers equally in that misfortune ? There is feldom

any lofs to the publick by the perpetuity of the bond

in thefe cafes. If the husband could have children by

another woman, that otherthat other woman may bear them to

another man, for as good purpoſe to the publick. The

view of increaſing of mankind would plead more for

allowing a divorce on account of any defect in the hus

band. But there is fuch barbarity in cafting off a

dear friend without any demerit, that while there is

no danger of a defect of offspring in a ſtate, the al

lowance of divorces for this reafon is not juſtifiable.

Upon defect of offspring, either by barrenneſs or

the death of children, fome fort of concubinage

would appear more tolerable ; but under fuch reftric

* The concubinage allowed in the Ro

man Law, even after the Emperors were

Chriſtian, muſt not be imagined as an al

lowance to married men to keep other

women. It was an allowance only to men

who had no wives, both before and after

the empire became Chriftian, to enter into

afort ofmarriage perfectly juſt according

to the law of nature, and Chriflianity too;

but fuch, that the wife and children want

ed the bonours and civil privileges con

ferred by the juftae nuptiae. See Heineccii

Antiqu . tit. de nupt. Thelike marriages

are now in ufe in ſome Chriſtian coun

tries.

1

1

"

1
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tions that the concubine's children ſhould not fucceed CHAP. I.

to the wife's portion, or to above a certain fhare ofthe

common ſtock acquired ; and that when the husband

takes this liberty, the wife might infiſt on a divorce if

fhe pleaſed, and have a large ſhare of the common

ſtock : and this ſhe might more juſtly inſiſt on if ſhe

ſuſpected that the want of offspring was not occa

fioned by any indifpofition of hers. But when one

confiders the difficulty of determining this point, and

the cruel uſe which might be made of the licence of

divorcing for fuch cauſes, or taking fuch concubines ,

the general prohibition of both ſeems wiſe , humane,

and honourable to our fpecies ; and no general laws

can be made free from all inconvenience.

VII. The tender fentiments and affections which Marriage an

engage the parties into this relation ofmarriage, plain- partner

lydeclare it to be a ſtate of equal partnership or friend

ſhip, and not ſuch a one wherein the one party ſtipu

lates to himſelf a right of governing in all domeftick

affairs , and the other promiſes ſubjection . Grant that

there were generally ſuperior ſtrength both of body

and mind in the males, this does not give any perfect

right of government in any fociety. It could at beſt

only oblige the other party to pay a greater reſpect

or honour to the fuperior abilities . And this fu

periority of the males in the endowments of mind

does not at all hold univerfally. If the males more

generally excel in fortitude, or ftrength of genius ;

there are other as amiable difpofitions in which they

are as generally furpaffed bythe females.

X 2
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founds

BOOK III. The truth is, nature fhews no foundation for any

Nature food proper jurifdiction or right of commanding in this re

noproperpower lation ; and, previous to fome pofitive laws and cuf

toms, there is no prefumption that the parties would

ftipulate about any. Where pofitive laws and cuftoms

have long obtained, and fettled forms ofcontracting

are received , no doubt there is an external right offu

periority conftituted to the husbands. But this fha

dow of right is no better than thofe which any info

lent conqueror may extort from the vanquished ; or

any unjuſt ſharper may obtain by fome imperfec

tion or iniquity of civil laws ; or by the weakneſs , or

ignorance , or inadvertence of one he is contracting

with. To take advantage offuch laws or forms, with

out regard to equity and humanity, must be entirely

inconfiftent with an honeft character. Where husband

and wife diſagree in points ofmanagement ; in ſmaller

matters, this deference may be due to the one who has

the greateſt abilities, and manages the moſt impor

tant affairs, that the other fhould courteously yield,

tho' againſt his or her private opinion . If ordinarily

thefe fuperior abilities are in the husband , and his

greater ftrength, and other circumſtances of body, fit

him to be employed in the moremomentuous affairs , it

may more generally be the duty ofthe wife to fubmit.

But in matters of great importance to the happineſs

of a family, if they cannot agree, nature ſuggeſts no

other method of deciding fuch controverfies, but a

fubmiffion to common friends as arbitrators . Domef

tick matters indeed feem to be divided into two pro

+3



the STATE of MARRIAGE. 165

vinces, one fitted for the management of each ſex, in CHAP . 1 .

which the other fhould feldom interfere, except by

advifing.

very unju .

The powers veſted in husbands by the civil laws ofMany civil laws

many nations are monftrous, fuch as that of life and

death. To exerciſe any fuch power, or even that of

any corporal puniſhment, muſt be tyrannical and un

manly. Committing to the husband the whole power

over the whole ſtock of the family, including the wife's

portion, is unjuſt and imprudent, as well as contrary

to nature. Awife woman, or any good truſtee, retain

ing a power over a large fhare of it, would have re

fcued from beggary the iffue of many an unhappy

marriage. Affairs ofimportance fhould rather be com

mitted to bothjointly, fo that neither ſeparately could

tranfact validly about them ; and a civil judge, or a

prudent umpire be appointed to determine important

matters of debate between them: or each fhould re

tain the power ofmanaging their own fhares. In other

partnerſhips no fuch abfolute powers are veſted in any

one of the partners, nor are they claimed upon any

alledged fuperiority of genius or fortune ; nor is there

any occafion forthem : nor do we fee in them frequent

inftances of capricious injurious treatment given by

one partner to another upon any fuch alledged fupe

riority, as fome faucy, imperious, unmanly wretches

afford, as the only recompence to their wives for too

much credulity, and an incautious imprudent affecti

on to them : nor does the inferior partner in otherſo

cieties run into fuch disingenuous and ungrateful con
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Book III . duct toward the ſuperior, as fome wives who have got

the afcendant over their husbands practiſe ; as it were

in reſentment of the unequal condition in which the

laws have placed them , and out of oftentation of

their art and ſpirit, by which they have broke through

them .

Articles which

to

lid.

The articles above-mentioned are the moſt effen

are contrary tial. Any contracts of marriage upon other terms,

fuch as contracts for a certain term of years, or thoſe

fufpended upon the event of children furviving ; or

upon other conditions not in the power ofthe parties ;

or polygamy, even in nations where no poſitive law

has prohibited it, are truly contrary to nature and juſ

tice. A good man would not think himſelf free upon

the expiration of the term or the death of all the chil

dren , tho' he had exprefsly ftipulated theſe conditi

ons, if upon reflection he obferved the iniquity or cru

elty in fuch conduct. And he would upon like reflec

tion think all ſubſequent marriages while the former

wife lived, to be void ; unleſs fhe confented to his ob

ferving theſe contracts, upon ſome reaſonable ſecurity

to her and her iffue. The fubfequent wives thus dif

appointed would have a right to ſuch compenſations

as theſe cafes could admit by fome provifion for the

children they had before feparation, tho' they were

equally in the fault with the husband, in entring in

to fuch a contract.

Impedimentsof

marriage natu
VIII. We proceed to further obfervations on theſe

ral and moral. circumſtances which may either make any contract of

marriage null and void from the beginning, or free
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either party from the bond of a contract formerly CHAP. 1 .

valid.

In the firſt claſs is a natural incapacityfor marriage

through an original bodily defect or other accidental

cauſes. To which one may add perpetual incurable

madneſs or idiotiſm : nay, fome other incurable gric

vous diſeaſes which are ordinarily tranſmitted to pof

terity. Some diforders are fo calamitous that it were

the intereſt of ſociety to prevent intermarriages with

perfons afflicted with them, even though the other

party knew them, and confented to run the hazard.

When both parties are well advanced in years, and

there is no proſpect ofoffspring, there is nothing faul

ty in the defire of mutual cohabitation and domef

tick fociety, where no reaſons of prudence or duty to

ward any children by former marriages prohibit it .

But fince marriages in a great diſparity of years are

manifeftly contrary to nature, and ought to be alto

gether prevented or made void by civil law, ' tis an

affront to that honourable natural relation, that the

name ofmarriage ſhould be given to any contract be

tween a covetous or a diffolute youth and an old doat

ing woman, who is courted only for her wealth : or

between an old dotard and a lafcivious young girl, in

fluenced by the fame or worſe reafons. The folemn

forms and benedictions uſed on fuch occafions are full

of profanity, and impious mockery of every thing

facred.

Another juft impediment making void a contract, Minors inca

is the want of fufficient knowledge in minors. "Tisg

pable of contrac
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Book III . furprizing that while all civilized nations, becauſe of

the imprudence of youth, have made minors incapa

ble of obliging themſelves in any matter ofcommerce,

and annull all fuch deeds of theirs, or contracts en

tered into without the confent of parents or guardi

ans, yet in an affair of incomparably greater confe

quence, the difpofal of their perfons, and choice of

a partner in all important affairs for life , a joint

proprietor of their fortunes, and parent of their chil

dren, every boy paſt fourteen years of age, and girl

paſt twelve, can bind themſelves irrevocably without

any fuch confent ; nay, contrary to the expreſs com

mands of parents. This doctrine ſprung from that

fruitful fource of all corruption and fuperftition, the

church of Rome; and for fecuring it ſhe has taken

care to blind men's eyes fo as not to uſe the reſources

and exceptions juftly allowed in other fooliſh or ini

quitous contracts, by cloathing this one with a cloud

of the myſtical nonfenfe of a facrament.

Commonfenfe would teach that * all the marriages

offuch as had not attained to wifdom fit for other

commerce fhould be annulled, where the conſent of

parents or guardians was not interpofed, even tho' con

fummation had enfued. This law, in appearance fe

vere, is yet the moſt merciful, preventing the crime

rather than puniſhing it. A woman of chaſtity not

willing to proſtitute herfelf would then liften to no

folicitations of minors, nor ftudy to enveigle them. If

Their contracts

are void.

This was the Jewish law, and the Roman law too, as may be feen Infit. tit. de

nuptiis. et Vimins Comment.
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a young man enticed a raſh incautious girl with oaths CHAP . I.

or vows that he would confirm the marriage when

he came to maturity, it might be left to the election

of the girl's parents or guardians, either to compel

him to fulfil them, or to annul the contract, and ob

tain capital puniſhment upon the feducer. Such pu

niſhment none can call too ſevere upon ſuch injuries

done to families, when we think them juſt for much

fmaller ones, which deprive us only of a trifling part

of our goods.

IX. The moral impediments or incapacities are

thefe. 1. Aprior contract makes void any fubfequenti

one of the like nature with a different perfon. The lawrior contruct

of nature requires that marriages fhould be publick

ly known, that no married perfons may deny them,

or impofe upon others, as if they were not married.

There is fome ground here of diſtinguiſhing between

an imperfect contract, obliging to a future marriage,

and a compleat marriage ; as in commerce † we dif

tinguiſh between a contract founding only a perfonal

right, and the full tranſlation of property or of a real

right. Aprior contractabout a future marriage fhould

make void a fubfequent one of the fame kind with a

third perſon ; even where the third perfon knew no

thing of the prior contract. The perfons guilty of

fuch frauds deferve ſevere puniſhment: but an imper

fect contract without confummation, ſhould not make

void a fubfequent confummated marriage with a third

perfon who was not apprized of the prior contract,

VOL. II.

See book ii. c. 8. §1.

Y

Moral impe

1. A
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BOOK III . For in this cafe one of the two innocent perfons who

contracted with the fraudulent party, muſt be diſap

pointed, the defeating of the imperfect contract, upon

which no cohabitation enfued, is a much leſs misfor

tune than annulling the perfect marriage. If the third

party knew of the prior contract, this is a juft reafon

whythe marriage fhould be annulled ; the puniſhment

is too light for the fraud. The evils occafioned by

fuch frauds aremuch more grievous, and more deeply

refented than thofe injuries which fubject to capital

puniſhment, and the fevereſt laws againſt them would

be merciful, as they would prevent the crimes.

Near degrees

or ofality.

X. The nearer degrees of confanguinity and affi

of conianguinitynity, Chriftians, and many Heathen nations too, have

always looked upon as moral impediments of marri

age. The natural reafons commonly alledged ſcarce

ſeem to have force proportioned to the great infamy

and the notions of impiety attending fuch marriages.

'The moſt abhorred kind is that between the aſcend

ing and defcending degrees. Not only the inequality

of years, but the natural reverence in thefe relations

are very oppofite to the equality produced by marri

age. But greater inequalities of years fometimes do

not make marriages either immoral, or even impru

dent. And it is not every fort of reverence, due to

higher merit or authority, or gratitude due for the

greatest benefits, which would be inconfiftent with

this relation, tho' that of parents feems inconfiftent.

"Tis fcarce accountable without fome natural inſtinct

of averfion to fuch mixtures, how they have been fọ
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univerſally abhorred. Amonftrous practice received CHAP. I.

by one fect in Perfia, is no objection to this fuppofiti- r

on, which is confirmed by the fentiments of all the

world befides.

"Tis argued that brothers and fifters by living to- Refous alledged.

gether from their infancy would fall too early into

fuch paffions, and be leſs capable of reſiſting follicita

tion, through their great intimacy, were there not a

ſevere prohibition, making ſuch commerce matter of

abhorrence. But it often happens that coufin-germans,

and remoter relations, are educated together in the

fame intimacy, and we fee no difmal effects from the

permiſſion of intermarriages among them . And were

theſe marriages withfifters lawful, onewould think the

early paffions would do no more harm than they muſt

frequently do on other occafions, where young people

contract early acquaintance. If there be any natural

averfion in this cafe too, as well as between parents

and children, checking the general impulfe, it ſeems

not fo ſtrong : and we find that fuch marriages of bro

thers with fifters have been more received in Heathen

nations. There is more of equality in this relation ;

whereas the long habitual authority exercifed by pa

rents, and the reverence and fubjection to which chil

dren are enured, may poſſibly without other princi

ples reſtrain all theſe amorous inclinations fo naturally

requiring an equality.

Whatever natural cauſes there maybe for the very some tradition

general averfions to marriages among the nearer re- of a divine law.

lations by confanguinity and even affinity, ' tis certain

Y 2
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Book III. there have been fuch averfions in many nations little

civilized , and where we can ſcarce imagine that either

very artful confiderations of general intereft, or very

delicate fentiments of decency have occafioned them.

And the abhorrence offuch marriages was everywhere

much higher than any reafons of expediency or pru

dence could have occafioned. Hence fome ingenious

men conclude that there has been fome * early divine

prohibition, the memory or tradition of which has

been preferved among moſt nations, in fome more di

ſtinctly, and in others lefs, as there was greater or

lefs attention to the purity of manners.

Aplain reafon

There is one manifeft and important reafon ofpru

of prudence for dence why a wiſe legiſlator ſhould prohibit fuch mar

the probibition. riages , that were they not reftrained and abhorred ,

the early opportunities would make them exceeding

ly frequent, and by this means the facred bonds of

affection would be too much confined, each family

would be a little ſyſtem by itſelf, detached from o

thers ; at leaſt as to all the ſtronger bonds of affection .

Whereas now, in confequence of the prohibition , and

the general abhorrence enfuing upon it, or upon any

other cauſes which may probably concur in this mat

ter, multitudes of families are beautifully interwoven

with each other in affection and intereſt, and friend

ly tyes aremuchfurther diffufed. There maybe other

reafons in nature not known to us , or not yet fully

obferved. A mixture of different families maybe ne

* This feems one of the beft evidences for the Jewish tradition of the Praecepta

Nouchidarum.

•
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ceffary to prevent a degeneracy of the human race ; CHAP . I.

as fome pretend that fuch intermixtures, or croffing

the ſtrain by cattle of a different breed, is neceffary

to prevent their degenerating ; if we can decently

make fuch compariſons.

We fee plainly the above-mentioned advantage in

the reſtriction , and fcarce any thing grievous can en

ſue from it. Nature has provided other forts of af

fections among kindred, which are great fources of

joy, and fufficient incitements to the duties of thoſe

relations. Theſe confiderations juſtify any legiflator

in prohibiting fuch marriages : and after the prohibi

tion, and the conſequent infamy which will attend

them, nothing but a diffolute luft, with an infenfibi

lity to all honour, and great inhumanity toward the

other party whom one muſt involve in this infamy

with himſelf, can move one to break through ſuch

prudent laws. But that there is not a neceffary inva

riable turpitude or moral impurity in all theſe marri

ages ordinarily called inceſtuous, antecedently to the

prohibition of them, muſt be owned byfuch as confi

der that God laid the immediate children of Adam

under a neceſſity of inter-marrying, and for ſome po

litical reaſons ordered fuch marriages on certain con

tingencies as were ordinarily prohibited .

Chriſtian ſtates † have in this matter followed the The prattice of

Jewiſh laws, prohibiting all marriages in the aſcend

Chriftians .

How far the NewTeftament confirms and adopts the Jewish laws maybefeen in

the Divines and Canonifts. Grotius, Puffendorf, and Barbeyraque have omitted

little of confequence in this queſtion .

The advanta

gesfrom it.
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BOOK III.ing and defcending lines ; and all in the tranfverfe line

between fuch as ſtand in a relation like to that ofpa

rents and children, fuch as between uncle and niece,

aunt and nephew, or grand-uncle and grand-niece ;

or any of their deſcendents ; and all marriages among

collaterals within the fourth degree. And prohibit

ing perfons to marry any one in fuch relation of af

finity by a former marriage, as they could not mar

ry in the like relation of confanguinity to themſelves.

Marriages in the fourth and all further degrees are al

lowed.

Degrees bow

computed in the

laws.

The degrees of confanguinity among collaterals

civil and canenwere thus computed, as we fee by the civil law. All

kinfmen come from one ftock: now, " as many ge

" nerations as have been from the ſtock in both lines,

fo many are the degrees." Brothers and fifters are

in the ſecond ; uncle and niece, in the third ; coufin

germans in the fourth, and their children are to each

other in the fixth. Amongthe other frauds of Popery,

their canonifts, to draw more money to their courts

for difpenfations, encreaſed the prohibition exceed

ingly. They preferved the words of the old rule, but

changed their meaning by a new method of comput

ing the degrees, according to the perfons or genera

tions from the common ſtock upon one fide only, tak

ing indeed the longer line of the two. Thus brother

and fiſter are in the first degree : uncle and niece in

the ſecond, and coufin-germans too in the ſecond ; and

the children of coufin-germans are only in the third ;

and fo cannot marry without difpenfation ; the chil

.
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dren of fecond coufins are in the fourth degree, and CHAP. I.

theſe are the neareſt who may marry without it.

dultery.

XI. Theſe are the impediments which make mar- The juſt cauſes

riages from the firſt null and void, according to the divorce, 1.4

Chriſtian and civil law. We next confider the cau

fes of divorce, which frees one or both parties from

a bond once valid. Theſe are, as in all other contracts,

the violation of any of the effential terms , either by

the crime of one party, or by any fuch event as makes

the party utterly incapable of the duties of that re

lation, when the other did not conſent to be bound

upon fuch events. 'Tis manifeft that adultery in the

wife is a juſt cauſe of divorce ; fo is alſo that of the

husband, fince he engages to fidelity to the wife, as

he naturally ought to do, for reafons above-mention

ed. Nor ought the contract to be fufpended upon the

condition of offspring furviving.

The adultery ofwomen makes offspring uncertain,

and thus does the greateſt poſſible injury, beſide its

perfidy ; that ofmen is manifeft perfidy, and naturally

alienates the affections of the husband from his wife

and lawful children. It generally diverts him from all

domeſtick cares and honeſt induſtry for his family, and

contributes to the ruin and infamy of other women.

By this practice an uncertain offspring may ariſe to

infamy and mifery, without proper education ; or if

the offspring be fufficiently known to the adulterous

father, his proper care of provifion for it muſt be in

jurious to his lawful children ; and may provoke their

injured mother to a worfe revenge, as the fees fuch
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Book III . perfidy in her husband. Indulgences of this kind with

proſtitutes where there is no profpect of offspring,

muſt on other accounts be criminal, as they alienate

the affections from the wife, and contribute to that

infamous courſe oflife, in which the proſtitutes make

it their buſineſs to divert from marriage, and all fo

ber induſtry, and cares of a family, and inveigle youth

into fuch vicious habits as are inconfiftent with any

honourable purfuits . As to that adultery which cor

rupts the wife of another, no crime can be more hor

rid, for reaſons already mentioned . How much more

grievous are fuch injuries, which cheat men's tender

cft affections by a fpurious brood, alienate the affec

tions of the partner they have chofen for life, andim

pofe on them a falfe offspring to inherit all their la

bours, than any injuries in our goods by ſtealth or

robbery? Sure no puniſhment can be too fevere for

them, † and death was juſtly inflicted by the Jewiſh

laws.

2.Obtinute de

Fertion, andfome

Another caufe of divorce is the obftinate and un

guled enmities . reaſonable defertion , or refufal of cohabitation, by one

party ; upon which indeed the other may justly com

pel to cohabitation by force : but if all hope of fatis

clined in the name ofthe ſtate, and the peSee Levit. xx . 10. Deut. xxii . 22 .

The penalties in the old Roman and Gre- nalty to the man was relegation, or a fort

cian laws for adultery , and debauching free ofbanifhment, and confifcation of the cri

citizens unmarried, even without violence, minal's eftate . Conftantine made adultery

were very high. We find death might be capital . Cod . I. 9. tit . 9. 1. 30. The fol

inflicted in the fact. And we fee that caf- lowing Emperors abated this feverity.

tration was an ordinary puniſhment. The Nov. 134. 10. Juftinian confined the adul

old form ofprofecuting is not very clear. terefs for life in a monaftery ; and conti

The Lex Julia de Adulteriis allowed the nued the capital punishment on the adul

atiopublica or profecution by any who in
terer.

1
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faction that way fails, the innocent party is free from CHAP. I.

the bond. A friendly fociety for life is an eſſential

article ftipulated on both fides, and the violation of

it by one party muſt ſet the other free. ´And for the

very fame reaſons, an implacable hatred or enmity,

fufficiently declared on one fide, without juſt provo

cation givenbythe other, fets the innocent party free .

Thus, attempts upon life by poifon or affaffination, or

falſe accufation in capital actions , or barbarous af

faults often repeated, were deemed in the civil law cau

fes fufficient for a divorce: as was alfo perpetual mad

neſs, as thus the effential articles are violated, or made

impoſſible to be performed, as well as by adultery.*

fhould be made.
Marriage indeed differs from many other contracts How divorces

in this, that other innocent perfons, the common off

fpring, are deeply concerned in the continuance of the

contract. It should not therefore be left to the plea

fure of the parties to break off the contract as they

pleaſe. But when through the fault of either fide the

effential ends of this relation are defeated, viz. the

procreating and educating of offspring, and a friend

ly fociety for life ; the innocent party may be free, if

this is more eligible than compelling the other to the

duties of this relation ; and has a right, which the fo

ciety ſhould maintain, of making the guilty party by

labour orgoods contribute in another manner the pro

per fhare of charge toward the maintenance and edu

cation of the common offspring.

* To deny obftinate defertion to be a caufe of divorce or repudium, becauſe the in

nocent party does not put away, but is left by the guilty, is only cavilling about words.

VOL. II. 2
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By courts of

Courts ofjuſtice ſhould take cogniſance of the vi

olations of this contract in civil fociety, and that in a

juffice or equity.moreſevere manner than in other matters of contract,

and redreſs the innocent at the expence of the guilty.

Nay, as in moſt ſtates, an equitable power is lodged

in fome court for redreſſing oppreſſive contracts, and

refcinding them either in part or in whole ; it might

be equally convenient to lodge in proper hands a

power of diffolving fuch marriages as prove miſerable

to both parties, either by the fault ofboth , or by ſome

fingular difagreement of their tempers, when upon

a confiderable trial ' tis found that there can be no

hopes of any eaſe or peace while they cohabit ; and

both are willing to fubmit to any terms for a divorce ;

taking alſo ſufficient precaution for the common off

fpring, when there is any, out of the goods or labours

of both. Such feparations indeed ſhould not be light

ly allowed upon any ſmaller contentions, or tranfient

animofities : nay, fuch penalties and inconveniences

fhould attend them, as would reſtrain both parties

from ſeeking them for ſmaller cauſes ; and reftrain

both from any ill-natured conduct , with defign to

tempt the other to concur in fuing for a ſeparation.

If a large fhare, fuppofe two-thirds, or an half ofthe

goods of both, or a like proportion of the profits of

their labours, were immediately to be adjudged into

the hands of fome proper truſtees for the benefit of

their offspring, when they had any ; or, if they had

none, fome large fum, in proportion to their wealth,

impofed as a tax to the ftate, this might prevent the

Воок 111.
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fuing for divorces on trifling cauſes, or provoking each CHAP. Iy

other defignedly by ill uſage to concur in ſuch a ſuit .

And new marriages might be prohibited to both for

a confiderable time, to try if they could return into a

mutual affection . If under theſe inconveniences, they

chofe to be divorced, to avoid the fuperior miſeries

they ſuffered from this relation†, it would be cruel to

deny them this liberty. Where the fault lies chiefly on

one fide, the penalties or hardſhips upon a divorce

fhould chiefly be inflicted on the guilty party.

The paffages of fcripture upon which

divorces have been univerfally prohibited

in all cafes except that of adultery, are

Matth. v. 32. Mark x. 5-12 . Luke xvi .

18. But ſome prohibitions equally uni

verfal are allowed to be elliptical expreſſi

ons, or to admit more exceptions. Thus,

Matth. v. 34, &c. and James v. xii . are

allowed to be elliptick, and would have

been thus apprehended by thofe to whom

they were addreſſed, viz. " Your doctors

" teach that fome forms of fwearing are

" obligatory, and others not obligatory ;

" that fuch and fuch are obligatory, and

" othersnot. (See Matth. xxiii. 16-22 . )

" But Ifayuntoyou ,fwear not at all [with

" out intending to be bound] neither by

66 Heaven, &c." And then our Saviour

fhews that all thefe forms, even thoſe

which their doctors denied to be obligato

ry, are metonymical forms offwearing by

God. SeeGrotius D. J. B. et P. 1. 2. c. 13.

In like manner, we mayjudge the prohibi

tions of divorce elliptical, without violat

ing the rule Exceptio confirmat regulam in

non exceptis . The Jewith doctors allowed

many trifling caufes of divorce, fome one

or other of which must have been ſpecified

in the bills of divorce, as thefe bills were

often credentials to the women, that it was

notfor the more infamous caufes that they

were divorced. Among the caufes allow

ed, no doubt, adultery would be one . The

full fentence then may be this . " Who

"foever puts away his wife for any ofthe

" reafons [allowed by your doctors] ex

<<

|

cept that one of adultery, and marries

" another, commits adultery." This does

not exclude other juft caufes, as appearsby

I Corinth. vii . 15. which declares the

Chriſtianpartytobefreefromthe marriage

bond upon the obftinate deſertion ofthe

infidel. The Jews would not make this a

caufe : they treated their wives like ſlaves :

it was only husbands who divorced. Upon

deſertion they would recover their wives

as theywould their cattle, and might be as

little follicitous about their affections as

thofe of their flaves. From the figurative

ftile ofthe fcriptures onemay perhaps alfo

extend the meaning of adultery to other

faults ; to the alienation of heart by ob

durate hatred or ill-nature. Such difpofiti

ons defeat one great end expreffed by God

in the first inftitution , and exprefly ſtipu

lated and promiſed mutuallyby the parties,

that of being mutual helpers in this part

nership for life, Genef. ii . 18, and 24. ma

ny other crimes, and much infolent treat

ment are as direct violations of the effen

tial articles ofthis contract as adultery.

Z 2



180 The RIGHTS and DUTIES in

BOOK III.

The originalof

mong Christians.

XII. Were the corruptions offuch as profeſs the

beft inftitutions chargeable upon the inſtitutions them

corrupt laws a felves, or their author, nothing could be more oppro

brious to Chriſtianity than the laws received in many

Chriſtian ſtates , about fornication, adultery, and divor

ces. The Scriptures indeed recommend all purity of

manners, and reprefent all contrary vices in their odi

ous colours , without any diſguiſe : but in many Chrif

tian ſtates, fornication of the worſt fort, the debauch

ing free citizens formerly innocent, by all frauds and

perjuries, is no civil crime, unleſs force has alſo been

ufed; as ifthe laws allowed all who pleafed to practife

all manner of lewdneſs . The ecclefiaftick puniſhment

is a jeft to thoſe who have made tolerable advances in

impudence. Nor has adultery any proper civil penal

ties on either party. In fome countries a pecuniary fine

is fometimes given as a compenfation of damages : no

perfon is incapacitated by fuch crimes, for anyhonours

or offices civil or military, or worfe received in his pre

tenſions to anyſtation. And yet God and the worldfees

how certain trifling ceremonies and modes are enjoined

by ecclefiaftick laws, and adopted by the civil, the non

compliance with which, tho'from a principle of con

ſcience, or ſome opinion that they are offenfive to God,

fhall exclude a man from all hopes of preferment, or

any reputable offices in his country.

Again, tho' adultery is allowed a juft cauſe of di

vorce, fuch proofs of it are required, as it is impof

fible generally to obtain. Whereas, fince the mutual

fatisfaction of the parties in this relation , if they are
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faithfulin it, muſt be ofmore importance than the cul- CHAP. I.

tivating any other friendship ; other intimacies ſhould

certainlyyield to it, as far as they are inconfiftent with

it, which however they ſeldom are to people of vir

tuous intentions. If therefore either party ſuſpects the

other of too great intimacy with any third perfon ,

and intimates this fufpicion before witneffes, all fu

ture voluntary converſation of the party thus admo

niſhed with the third perſon ſuſpected, in any retired

place without witneffes , fhould be deemed a proof of

adultery. The moſt friendly converſation with one

we honourably love may be obtained fufficiently in

publick places, or in fuch where we are in the view of

others.

the canon-law .

Again, when the canon law allows a divorce for a- rities in

dultery, which is the only cauſe it ſuſtains , neither are

the guilty puniſhed as they ought, nor juſtice done

to the innocent. Both are alike reſtrained from mar

riage, againſt all common ſenſe. If the guilty are al

lowed to live in the ſtate, they are perhaps juftly hin

dered from marrying the partner of their guilt ; left

people ſhould commit adulteries with this view. But

they ſhould not be left more expoſed to that vice to

which they already appeared too prone . Other puniſh

ments fhould be inflicted : and it would be more proper

to compell them to marriages with perfons formerly

infamous, and of fufficient luft for them, to prevent

their corrupting others. Reftraining the innocent par

ty from the fatisfaction of marriage and offspring is

a manifeft iniquity, a new and monftrous injury.
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BOOK III. The original of theſe laws is eaſily found in hiſtory.

The cafes ofDuring the early perfecutions, fome melancholy no

them inhiftery. tions of fanctity in all ſufferings , and of impurity in

manyof our moſt innocent enjoyments generally pre

vailed. Worldly bufinefs was thought inconfiftent

with the heights of piety, tho' piety is never more

fincere and lively than when it engages men in all fo

cial and kind offices to others, out of a ſenſe of duty

to God : and * juſt philoſophy, as well as religion,

could teach that true devotion, tranqu
illity

, refigna

tion, and recollection too, may be practiſed even in a

court or camp, as well as in a wilderneſs . But celi

bacy was early admired as facred, and the chafteſt

marriage was reputed at beſt a ſtate incapable of the

higheſt purity. The ecclefiafticks affecting to be ex

amples of perfection, both generally practifed celiba

cy, and recommended it. When by the eſtabliſhment

of Chriſtianity they got acceſs to wealth and power,

they grew as corrupt as the layety; and yet, not to

renounce their old known maxims, and to retain their

authority and veneration with the layety, they muſt

keep up this fhew of fanctity, and of difengagement

from the world, tho' contrary to the expreſs doctrine

of the apoſtles. Celibacy was enjoined on the cler

gy in fome early councils, and theſe injunctions often

repeated in corrupt ages, while they were generally

framing one canon after another to prevent their in

famybykeeping concubines and whores, and with lit

tle fuccefs. Under fuch reſtraints from lawful en

* See Marc. Antonin. in a variety ofpaffages.
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joyments, no doubt, much debauchery was fecretly CHAP. I.

practiſed by a corrupt generation, ſupported in eaſe

and luxury: and by their artifices, in the eleventh

and twelfth centuries, the ages of ignorance and fu

perftition, the cogniſance of matrimonial cauſes, and

of all venerial crimes, was wreſted from the fecular

judges, and affumed by the ſpiritual. The puniſh

ments they appointed were fome uſeleſs and often trif

ling pennances, and donations to ecclefiafticks. The

former laws were too fevere for their purpoſes. Adul

tery was the moſt convenient crime for fuch clergy,

with lefs danger of diſcovery, and free from the charge

ofmaintenance to the fpurious offspring. The proof

requifite for conviction muſt be made difficult, or al

moſt impoſſible ; and all profecutions muſt be diſcou

raged. The injured profecutor muſt be reſtrained

from marriage, after divorce obtained upon the fulleft

proof. It muſt have been monſtrous, and even ſhock

ing to a Popiſh nation, to have relaxed all penalties

upon adultereffes and their gallants , without a like

lenity to the adulteries of husbands. Thus the pu

niſhments were made light to all. And the clergy well

knew their own fuperior advantages, by their reputa

tion for ſanctity, and their acceſs to great intimacies

by confeſſion, and other religious artifices .

ties in this relaXIII. The general duties of this relation may be Thegeneraldu

abundantly known from the ends of it. As this ſtatetion.

fhould be a conftant friendſhip for life, it muſt require

the greateſt previous caution in chufing partners , who

by their virtue, good-nature, prudence, and ſuitable
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BOOK III . tempers, will make this relation an inward friendſhip

founded on fincere efteem. "Tis incumbenton all who

enter into it, to acquire an habit of good-nature and

felf-command, as well as knowledge of the affairs of

life. In chufing a proper perſon, the advice of friends

fhould have the greateſt weight . The affections of

the young are often engaged without deliberation ,

and, when they are fo, they cannot judge calmly and

impartially.

"Tis of great uſe to be previouſly well apprized of

the infirmities and imperfections of the very beſt of

mankind, and not to let our imaginations fwell with

airy hopes of every thing calm, and ferene, and pru

dent, in the whole deportment of each other. The

tempers ofthe young often appear fuch to each other,

while the ſtrong mutual paſſion poffeffes them, and

they are put to no trial by the troubles and diſap

pointments of domeſtick affairs : and then every little

ruffle or oppofition is matter of furprize and offence.

But ifwe are well apprized of the weakneffes and fud

den paſſions incident to the beſt tempers, we ſhall bear

them patiently from one of prevalent goodneſs, and

have far leſs vexation or difguft from the common

occurrences of life : and every good and lovely difpo

fition, every act of ſelf-government and condefcenfi

will be mutually the more eſteemed, and the more

endearing.

on,

The fcheme of XIV . The refinements of * Plato on this ſubject

Plato confidered.

cannot be paffed in filence. He obferves the many in

* De Repub. 1. 5.
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conveniences arifing from the narrow bonds of wed- CHAP. I.

lock and parental affection : that men confine their`

views and affections to a few objects, and grow negli

gent of more extenſive intereſts, while they are warm

in purſuit of thoſe of their children and kinſmen ; that

vices are overlooked in them, and the ſeverity of dif

cipline relaxed : innumerable contentions are raiſed

by jealoufy , and the claſhing interefts of families.

Wealth is often heaped up for the moſt worthleſs

members offociety, and men are promoted to honour

and powerfrom theſe narrow motives, and not in con

ſequence of virtue and merit. He propoſes therefore

a ſcheme for the * fupreme order in his ſtate, by which,

as all property is excluded, fo are all theſe narrower

tyes of affection. By his plan, no man was allowed

a wife to himſelf, nor could father or mother know

their own offspring, and fcarcely know each other.

All children were immediately after birth removed to

publick nurſeries, and thus made children of the ſtate.

Whoever reads this plan, will find many of the af

perfions caft upon it to be unjuft. Never was there in

any plan lefs provifion made for fenfual gratification .

tions against it.

The grand fault of it ſeems to be, that it is not Thejuftobiec

adapted to human nature, and to the affections which

God has implanted in it. We fhewed † already, the

fuperior evils to be dreaded from community of

goods, and this community of offspring would occa

fion much more. And firft : That neceffary care and

labour in the rearing and education of children, now

† Proconjugibus et liberis, pro aris etfocis.

A a

* The Duxanes, or guards.

VOL. II.
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Book III.born by the parents with pleaſure, through their fond

affection, would be an unfupportable toil to others,

and would feldom be faithfully executed. Again, life

would be robbed of its fweeteſt enjoyments in the ten

der conjugal and parental affections, which could ne

ver be compenfated either by loving a nation at large,

orby particular friendſhips . And for particular friend

fhips, which no ſcheme can exclude, even tho' no tyes

of blood were known, while our hearts continue as

God made them, they muſt produce many of thoſe

dreaded evils , unleſs mankind were generally much

wifer in their choice of friends, than in the marriage

choice, or in parental cares. Do not we all fee that

thefe factions which often tear ftates afunder are ve

ry little influenced by tyes of blood, and frequently

make men counteract them ? they ariſe from ambition

and the different opinions about the proper admini

ftration of affairs, and from admiration and zeal for

favourite characters upon whoſe fidelity and wiſdom

the feveral parties depend. Why then exclude the

higheſt fatisfactions of life, thoſe of mutual love in

fuch tender relations, which have always been found

the chiefeſt ſprings of induſtry, and an incitement to

* zeal for our country's defence, and to all honour

able fervices?

Higher knowledge and virtue muſt be introduced,

and our natural affections fuppreffed, before induſtry,

activity , labour , and dangers can become agreeable

from a calm extenfive affection alone, without any of

* B . II . Ch . vi. § 5.

1

1

1
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theſe tender bonds ; and without the hopes of exer- CHAP. 2 .

cifing, according to our own judgment, liberality, ge

nerofity, and munificence, and contributing to the

happineſs of ſuch as are peculiarly dear to us. And

yet a lower degree of wiſdom and virtue in the legif

lators of any ſtate might contrive * fuch laws about

education, a cenforial power, elections to offices and

honours, and fucceffions to the fortunes of parents,

as would generally prevent the worſt of thoſe evils

Plato dreaded ; and that at a much leſs expence than

that of baniſhing all the tendereſt joys of life in the

natural relations of marriage and families. The end

of civil polity, as † Ariſtotle obferves, among his juſt

cenfures upon
this ſcheme, is not mere unity and ſafe

ty, but the general happineſs of a people.

CHA P. II.

TheRIGHTS and DUTIES ofPARENTS and CHILDREN .

ΤΗ
fincts few the

HE defire of poſterity is natural to mankind, Thenaturalin

tho' in ſome inſtances it is reftrained and over- igits.

powered by other defires . Such is the conſtitution of

nature, that human offspring long continues in a ve

ry infirm ſtate, needing the continual affiſtance and

care of others, both on account of its weakneſs, and

its want of all knowledge of the dangers it is furround

ed with . A great deal of information and inſtruction ,

* For this fee Xenoph. Cyropoedia. More's Utopia. Telemachus, and Harrington's

Oceana, + See Ariftot. Polit. l. 2.

A a 2
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Book III and many reſtraints upon their appetites, are necef

ſary for preſerving children to maturity, and fitting

them for acting their part tolerably in human focie

ty. For all this indigence nature has provided a fup

plyby implanting the tendereſt affection in the breaſts

of the parents, exciting to and fweetening this long

laborious attention. And as we are a rational fpecies

capable of fore-thought, and gathering prudence by

time and obſervation, this affection is made as laſting

as our lives ; fince children during the life of their pa

rents may need their advice and counſel, and be ex

ceedingly profited by them in many other reſpects.

And the parents during life may reap new pleaſures,

by means of this ſtrong and conſtant affection, from

the profperity of their children. Thus nature has

conftituted an amiable fociety, a permanent relation,

by theſe laſting affections in the parents, and by the

ftrongeſt motives ofgratitude prefented to the minds

of the children to confirm the natural affection on

their parts
.

The ſtate of

children and the,

on found the

power.

The intention of God in this matter, is manifeft

parental affect by this whole contrivance. The parental affection

fuggefts the permanent obligation, on parents to pre

ferve their children and confult their happineſs to

the utmoſt of their power. The weakly and ignorant

ſtate in which children long continue, fuggeſts the

parents right to an unlimited power of directing their

actions for their fafety and right education, and yet

makes this power eaſy and ſafe to the children, by

reftraining all unneceffary feverity. The parental af
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fection itſelf, when the children come to mature CHAP. 2 .

ſtrength and knowledge, muft procure the fatisfacti-m

on of liberty to them, when they are thus capable of

enjoying it, and exerting their own wiſdom in the bu

finefs of life ; and yet will continue to them all the

advantages of the counſel and other kind offices of

parents. The children, on the other hand, as foon as

they can know any thing of moral obligation, muſt

fee their duty of fubjection and obedience in their

carly years, their duty of gratitude, and of making all

returns they can to fuch tender benefactors ; particu

larly, of complying with their inclinations, as far as

they can confiftently with their own natural fatisfac

tions in life, nay, facrificing, in their turn, to their

parents , much of their own inclinations or pleaſures

not abfolutely neceffary to their happineſs. They muſt

difcern the facred duty of fupporting their aged pa

rents, in their ſecond infirmity or childhood, and bear

ing with their weakly humours and peeviſhneſs ; as pa

rents from a fond diſintereſted affection long bore with

fuch manners of theirs in their childhood ; without

which they never could have attained to maturity ; nor

could any human laws or vigilance of civil governors

have enfured their preſervation, or compelled their pa

rents to that faithful and laborious attendance to it.

II. The manifeftly difintereſted nature ofthis affec- The duration

tion fhews at once the nature and duration ofthe
of parental

pa power.

rental power. The foundation ofthe right is the weak

nefs and ignorance of childhood , which makes it ab

folutely neceffary that they ſhould be governed a long
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Book III . time by others : and the natural affection points out

the parents as the proper governors, where no prudent

civil inftitution has provided more effectually for their

education. Thegenerous nature of this affection fhews

that the power committed by nature is primarily in

tended for the good of the children, and, in conſe

quence oftheir happineſs, for the fatisfaction alfo, and

joy of the affectionate parent. The right therefore

cannot extend * ſo far as to deſtroy the children, or

keep them in a miſerable ſtate offlavery. When they

attain to mature years, and the uſe of reaſon, they

muſt obtain that liberty which is neceffary to any ra

tional enjoyment of life. The parental affection na

turally fecures to them this emancipation, as the rea

fon God has given them intitles them to it.

Tis common to Thisfoundation of the parental power plainly fhews

both parents . that it equally belongs to both parents ; and that the

mother is wronged when ſhe is deprived of her equal

fhare, unleſs where ſhe has voluntarily confented, in

dependance onthe ſuperior wiſdom of her husband,

to fubmit all domeſtick matters to his laſt determi

nation. But whenever the father does not interpoſe,

or is abfent, or dead, the whole right is in the mother.

This whole power, as it is intended for the preſerva

* The doctrine ofHobbs on this fubject

muſt move the indignation of any one

who has the common feelings of humani

ty, tho' fome parts of his reafonings are

uſed by others inadvertently in eſtabliſhing

fome favourite fchemes. Hobbs makes

children a piece ofgoods or chattels , firft

occupied bythe mother, and abfolutely in

| her right, becauſe ſhe could have provoked

abortion , or ſtrangled them in the birth.

But in marriage, the and all her rights are

fubject to the husband as the ſtronger, or

in virtue of her confent. And thus the

abfolute patria poteftas is conſtituted for

life, fo that the father may kill , fell, or en

flave his pofterity for their whole lives.
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tion and good education of children, can only extend CHAP. 2 .

to moderate chaſtiſements, fuch as are not dangerous

to life : and its higheſt puniſhment must be abdicati

on or expulfion from the family. 'Tis manifeft too,

that its nature, intention, and duration are quite dif

ferent from that of civil power, to which large num

bers of adult perfons muſt be fubjected continually,

for a common intereft ofthe whole fociety ; which too

muſt extend to all puniſhments and violence that may

be requifite for the common defence and ſecurity ;

as it is not founded on any particular affections im

planted by nature toward a few, but upon the gene

ral affection ; and contrived by men for the common

intereſt of a large fociety.

ed on meer pro

creation.

To found this parental power on mere procreati- Tis not found

on, is a fooliſh extending of fome maxims received

about property to the moſt foreign ſubject imagina

ble. The bodies of children were formed in their firft

ſtate out offome parts of the parents bodies ; but not

by any wiſdom or art of the parent ; nay fometimes

contrary to their defire and intention. God who gave

parents theſe difpofitions fubfervient to procreation,

formed both the bodies of the children and the
pa

rents, and fo deſtined this order of procreation, as to

fhew the rights and duties of both parents and chil

dren ; and the ſoul, the principal part, is his own im

mediate workmanſhip. So that children cannot be

deemed acceffions or fruits going along with the pro

perty of their parents bodies. They commence rati

onal beings, parts of this great ſyſtem, with the fame
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Book III.natural rights which their parents enjoy , as foon as

they have reaſon to uſe them. Generation no more

makes them a piece of property to their parents, than

fucking makes them the property of their nurſes, out

of whoſe bodies more of the matter of a child's body

is fometimes derived, than was from both parents.

On this footing the proprietor of any cattle by whoſe

milk and wool they are fed and cloathed for any num

ber of years would ſtill have a ſtronger claim. The

parent who expoſes his child, or neglects his educa

tion, has no right of power ; and whoever voluntarily

undertakes the neceffary office of rearing and educa

ting, obtains the parental power without generation .

Generation points out the perſons on whom this duty

is incumbent, by the natural affection accompanying

it ; and theſe ſhould not be excluded from diſcharging

it, and enjoying the power requifite for it, except for

a fuperior benefit to the child by fome finer contri

vance for education . But when the parents are dead,

or wickedly decline this charge, whoever undertakes

it, has the whole parental power.

This grand end of the parental power fhews that

it includes few ofthoſe rights contained in the patria

poteftas of the Romans. The child is a rational agent,

with rights valid againſt the parents ; tho' they are the

natural tutors or curators, and have a right to direct

the actions, and manage the goods of the child , for

its benefit, during its want of proper knowledge. If

goods are conveyed to a child, by donation, legacy,

or inheritance, the parents are not the proprietors ;

The rights con

tained in it.
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nor have they a right to more of the annual profits CHAP. 2 .

than compenfates all charges and labours uſefully em

ployed in the child's maintenance and education. The

fame may be faid of any acquifitions which a child

of fingular ingenuity and dexterity might make be

fore it came to the full ufe of reafon, which fome

times might far ſurpaſs all the prudent charges of its

education.

The rights of
III . So far concerning the proper parental power, the head of a fa

which naturally expires when children come to themily.

full ufe of their reafon. There are two other forts of

power generally fucceeding to it, but of a very diffe

rent nature, and upon different foundations ; the one,

that of the head of a family; the other, that autho

rity or influence, rather than power, which a parent

fhould enjoy during life over children when they are

adult, and live not in the parents family. As to the

former, while one fupports in his family adult chil

dren, or any friends, ' tis ever expected that they ſhould

conform themſelves to the order of the family, or

that rule which the maſter of it ordinarily claims : and

while they voluntarily chuſe to ſtay in it, they are

justly preſumed to have confented to this ſubjection .

If they did not confent, they ſhould not have taken

this fupport or thefe conveniences. This power is

folely founded on the confent of fuch as are fubject

to it, declared by their voluntary continuance in the

family. This power cannot be of great extent : little

feverity is requifite for the order of a virtuous fami

ly: the laft puniſhment ſeems to be excluſion from

VOL. II. Bb
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Book III . it. If crimes are committed which deſerve ſevererpu

niſhment, the maſter of the family, or others, have

the fame right of puniſhing as they would have had

tho' the criminal had never lived in this family. No

right to inflict the feverer puniſhments ariſes from this

ftate or relation. If the cuſtom prevail'd in any age

that mafters of families affumed higher power over

their domeſticks ; and if adult perfons who knew this,

voluntarily remained in theſe families, thus confent

ing to the power affumed ; they might, no doubt, thus

conftitute as high a power over themſelves as that or

dinarily affumed by civil magiſtrates, and thus make

a family a little monarchy.

Tie filial duty

is perpetual.
IV. The other power, or weight and influence ra

ther, is that which parents ſhould always retain over

children, even when they are fupporting themſelves

in feparate families. This is ſtill more remote from

any civil authority or proper right of coercion , or of

annulling or invalidating any deeds of the children.

It is no more than a claim founded on ſtrong bonds

ofgratitude, and all the generous fentiments of chil

dren, and the deference due to the facred order of

nature ; which must incline them to gratify, as far as

they can, and comply with the inclinations of fuch

kind benefactors, who with fuch patience and laſting

tenderneſs ſupported them in their infancy, and ſtill

purſue them with the fincereft affections. It muſt be

highly ungrateful in children, not to confult their fa

tisfaction in their old age, or to add to the ufual dif

treffes of that ſtate of life ; or to decline facrificing
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their ſmaller or leſs neceffary intereſts or pleaſures to CHAP. 2 .

thofe of fuch kind benefactors and faithful friends.

grateful compli

In particular, children are facredly bound to con- Obliging to

fult the inclinations of parents in fuch matters as are ance.

of high importance to the parents as well as to them

felves ; fuch is their marriage , from which thoſe are

to iffue who must reprefent their parents, as well as

themſelves, and are often as dear to the remote as to

the immediate parents. Marriage indeed is of more

importance to the happineſs of the parties than to

that of their parents ; and confequently parents can

have no right of compelling the parties contrary to

their inclinations, to the deſtroying of all the fatis

faction of their lives . And yet, on the other hand, a

child's marrying with one unalterably diſagreeable to

his parents, muſt prevent almoſt all agreeable focie

ty with the parents. An high deference therefore to

the parents in this matter muſtbe due from the child

even in mature years and judgment. It would be a

cruel return for all the care and conftant affection of

the parents, by a precipitant marriage to cut off all

their fatisfaction in thoſe who fhould be dearest to

them. If the child judges the parents averfion to be

unreaſonable, all proper reprefentations ſhould firſt be

made, and arbitrators called in, that wife friends may

conquer the prejudice. Without firft trying ſuch me

thods, it is cruel and ungrateful in a child , to take

this important ſtep againſt the parents conſent . If

theſe means are tried, and the averfion judged un

reaſonable by arbitrators, and the child's affections

Bb 2



196 The RIGHTS and DUTIES of

Book III.fo engaged that a diſappointment muſt make life mi

ferable, the child may uſe its liberty for its own hap

pineſs ; and muſt by all future dutiful conduct ſtudy

to conquer the parents prejudice.

As the facred bonds of parental affection are fel

dom removed or broken altogether by the undutiful

conduct of children ; ſo a good man would make the

bonds of nature on the other fide ſo ſtrong in his

heart, that no provocation fhould break them. This

deference or reverence a good man would pay to the

order of nature, that he would retain a ſtronger good

will to the very worst parent, one who had ruined the

ftock ofthe family, or even expofed himſelf in his in

fancy, than toward a ftranger of like character. A

child come to maturity, as far as the laws of fociety

will allow, may juftly ftop a parent in thoſe ruinous

courfes. And yet it is ſtill amiable to fhew a dutiful

affectionate difpofition in fuch a relation , as far as the

fafety of our family or our country will admit : to be

obliging even toward the evil and the froward, out

of refpect to the venerable order of nature, where

there's no merit in the immediate object. If there be

nothing defirable in the converfation of parents, nor

hopes of making any amendment of their tempers,

yet it is ftill lovely in a child to give them fupport,

and confult their eafe, as far as he can without incou

raging them in their vices, or pernicious follies.

11v far pa- V. As the parental power naturally extends to all

Duty toward

the weak or fro

ward.

ventilpaver cx

tela.
the means requifite for the rearing and education of

children , it muſt contain feveral rights over them ofan

1
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unuſual kind, in cafes of great exigence. Whatever a CHAP . 2 .

parent in tolerable circumſtances expends in the edu

cation of his own children, when nothing is declared

to the contrary, is indeed juſtly deemed a donation,

without a right to demand any reftitution , except he

falls into great diſtreſs ; and only under this conditi

on , that he ſhall receive fupport from them , if he

needs it in old age. Nay, from the common intention

of parents in their acquiſitions , the children are a fort

of joint proprietors, tho' the parent has the admini

ftration of the whole. Where children indeed have

fortunes left them by others , there is no iniquity in a

parent's charging the prudent expences made on fuch

children, as a debt on their fortunes ; when his own

reaſonable eafe, or the condition of his other children

requires fuch conduct. A parent muſt have a right

alfo to commit the care of the education of his chil

dren to perſons of better abilities than himſelf, or of

more leifure for it : or of giving them in adoption to

others who can make better provifion for them. Theſe

are ordinary parental rights. But in caſes of great

ſtraits a parent has a further right of transferring to

another his claim of compenfation for the paſt char

ges he has been at, and of binding the child into any

humane ſtate of fervitude for fuch a term of years,

that his labours may compenfate theſe charges, and

thoſe of his annual fupport during his fervice ; but

ever with a right of redemption by himſelf or any

friend who would defray theſe charges. This contract

is fometimes neceffary for the parents fupport, and
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Book III.fometimes a prudent office for the child, by which he

'is bound, as any minor is, by a prudent deed of his

tutor; and his obligation is one of thefe called quafi

ex contractu, of which formerly. But as no parent can

transfer a greater right over his child than he has him

felf, this can be no foundation for perpetual or here

ditary flavery. Such a contract is fo far from an ufe

ful office, or a negotium utile geftum, that it is mani

feſtly iniquitous, and produces no obligation .

on a

The powerof a ftate over its members is upon a

rent foundation . quite different foundation , when numbers are once af

fociated for a common intereft, where each one is fe

cured at a publick expence in the poffefiion of all his

rights, and enjoys for himfelf and pofterity protection

oflaws and magiſtrates, is defended by armies, and

obtains the innumerable advantages of a civilized life :

for thefe extenfive interefts of multitudes, it may be

juft to compel them to undergo the greateſt dangers,

nay to runupon certain death. Minors enjoy the fame

advantages with the aged, and thus are in juſtice ſub

jected to the ftate, previouſly to their own expreſs or

tacit confent ; as they have ſhared from their birth of

theſe advantages, and in confideration of them are

bound to contribute any reaſonable ſervices they are

capable of, toward the preferving and continuing fuch

beneficent affociations : of this, more hereafter. It is

however fcarcejuft or prudent to enlarge the parental

powers by civil laws. The powers conftituted by na

ture are fufficient for the purpoſes of education . The

parent is but an improper deputy magiſtrate, for the

Civil Poweris
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execution of juſtice over his children, for many ob- CHAP . 3 .

vious reafons : and granting him a power to kill , ex

poſe, or fell his child into perpetual ſlavery, without

any demerit of the child's, is a monftrous iniquity.

CHA P. III .

The DUTIES and RIGHTS ofMASTERS and

SERVANTS.

I.

As

this relation.
S foon as mankind were confiderably increafed The occafion of

in numbers, and the more fertile clear lands'

occupied, many accidents would occafion that a great

many would have no property, nor any opportunity of

employing their labours on goods of theirownfor their

fupport: and many on the other hand who had much

property would need the labours of others, be willing

to ſupport them on this account, and give them fur

ther compenfation : this would introduce the relation

of maſter and fervant. Whether in the earlieſt ages

men entred into fuch contracts for life, or only for

a certain term of years, is not of much conſequence.

The rights and duties in this relation, will better ap

pear from the following confiderations .

3

xims of natural

relation.

1. The labours of any perſon of tolerable ſtrength The chiefma

and fagacity are of much more value than his barejuice about this

maintenance. We fee that the generality of healthy

people can afford a good ſhare of the profits of their

labours for the fupport of a young family, and even

for pleaſure and gayety. If a fervant obliged himself
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Book III.by contract to perpetual labours for no other com

penſation than his bare maintenance, the contract is

plainly unequal and unjuſt ; and being of the onerous

kind, where equality is profeffed on both fides, he has

a perfect right to a further compenſation, either in

fome peculium, or little ſtock for him and his family,

or in a humane maintenance for his family.

2. Such a fervant, whether for life or a term of

years, is to retain all the rights of mankind, valid a

gainſt his maſter, as well as all others, excepting only

that to his labours, which hehas transferred to his maf

ter: and in lieu of this he has a right to the mainte

nance as above mentioned, or to the wages agreed on.

Ifby cuſtom maſters affume any reaſonable juriſdicti

on over their domefticks, not inconfiftent with their

fafety and happineſs, the ſervant, by voluntarily en

tring into the family, is deemed to have fubjected

himſelf to this juriſdiction ; even as a foreigner who

refides in a ſtate, ſubjects himſelf to the laws of it as

far as they relate to foreigners.

3. Where one has not transferred a right to all

his labours, but only engaged for work of a certain

kind ; he is obliged to that work only ; and in other

refpects is as free as his maſter. In none of theſe cafes

can the maſter transfer his right, or oblige the fervant

to ſerve another, unleſs this was exprefly agreed on in

the contract. "Tis of high conſequence to the fer

vant, what fort of mafter he ferves. One who con

fented to ſerve a perfon of humanity, or who had leſs

fevere work to employ him in, muſt not be deemed

1

"
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confenting to ſerve any other perſon of a different CHAP . 3 .

temper, or who may require feverer labours.

offlavery.
4. Men mayjuſtly be placed in a much worfe con- The foundation.

dition of fervitude, in confeque
nce

of damages inju

riouſly done, or of debts incurred, which they have

by their grofs vices made themſelv
es

incapable of dif

charging. The perſon whom they have thus injured

has a perfect right to compenfa
tion

by their labours

during their lives, if they cannot fooner diſcharge the

claim. A criminal too, by way of puniſhme
nt

, may

juſtly be adjudged to perpetua
l
labours of the feve

reft fort. In theſe caſes, a power is founded folely for

the behoof of others, to make all the profit by their

labours which they can yield. Whateve
r
humanit

y

may be due to fuch unhappy fervants , as they are ſtill

our fellow-creatures, yet the maſter's power and right

being conſtitut
ed

only for his behoof, it is naturally

alienable without their confent. But, ftill, in this worſt

conditio
n
of fervitude, neither the criminal, after he

has endured any publick puniſhme
nt

which the com

mon fafety may require, nor much lefs the debtor,

have loft any of the natural rights of mankind beſide

that one to their own labours. If they labour as far

as they can, they have a right to obtain fupport. Nay,

they have a right to defend themſelv
es

by violence

againſt any ſavage uſeleſs tortures, any attempts of

maiming them or proftitut
ing

them to the lufts of

their maſters , or forcing them in any worſhip againſt

their confcienc
es

. They can acquire rights by con

tract or by any legal deed of conveyan
ce

by others,

VOL. II. Cc
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BOOK III. which may be profitable to them in extinguiſhing the

debt, or compenfating part or whole of the value of

their labours, where the labours are not enjoined as

a part of the exemplary puniſhment. In particular,

they acquire rights by any deed of the maſters remit

ting to them any part of their labours.

Libertytoo much

nations.

As this fort of flavery has a juft foundation, fome

favoured afomenations favour liberty immoderately by never admit

ting the perpetual ſervitude of any citizen. And yet

perhaps no law could be more effectual to promote a

general induſtry, and reſtrain floth and idleneſs in the

lower conditions , than making perpetual flavery of

this fort the ordinary puniſhment offuch idle vagrants

as, after proper admonitions and tryals of temporary

fervitude, cannot be engaged to fupport themſelves

and their families by any uſeful labours. Slavery would

alfo be a proper puniſhment for ſuch as by intempe

rance or other vices ruined themſelves and families,

and made them a publick burden. There might be

a trial firſt made, according to the Jewiſh cuſtom of

fervitude for feven years ; and then they might be al

lowed their liberty, in caſe they had acquired an habit

of diligence ; but if not, they ſhould be adjudged to

flavery for life . It might alſo be a more uſeful pu

niſhment for many other crimes than thoſe commonly

appointed.

The Grecian

II. As to the notions of flavery which obtained a

toms are stein -mong the Grecians and Romans, and other nations

and Roman cuf

defenfiole.

of old, they are horridly unjuſt. No damage done

or crime committed can change a rational creature

1
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1

into a piece of goods void of all right, and incapable CHAP . 3 .

of acquiring any, or of receiving any injury from the

proprietor ; unleſs one ſhould maintain that doing uſe

leſs miſchief, and creating exceffive miſery unneceſ

farily, can tend to the general good ; and occafion no

diminution of the happineſs in the ſyſtem, which is

contradictory in the very terms.

warthe ufualce

Captivity in war was almoſt the only occafion of Captivity in

introducing this flavery ; and we ſhall inquire how far cafon.

any right of the conqueror can entitle him to make

captives and their deſcendants perpetual flaves , or to

detain them perpetually to labour at the pleaſure of

others . For as to other miſeries of flavery, according

to the Grecian and Roman cuſtoms and laws, nothing

can juſtify them.

ry cruel and im
Here, firſt, it is amazing, that wife and civilized The custom ve

nations, abounding with ſentiments of humanity andprudent.

virtue on other occafions, and no ftrangers to the in

conftant fortune of war, fhould ever have introduced

fuch cruel cuſtom, which upon many accidents may

bear as hard upon their own citizens as upon their

enemies, upon thoſe who fought for the juſt cauſe,

as well as upon thoſe on the injurious fide, and may

as ſeverely affect the publick-ſpirited and the brave,

as the ſelfiſh and the cowardly: Nay, thefe latter ge

nerally keep themſelves out of fuch dangers. Muſt

not all the fentiments of compaffion and humanity,

as well as reflection upon the general intereſt ofman

kind, difſuade from ſuch uſage of captives, even tho'

it could be vindicated by fome plea of external right?

Cc 2
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DUTIES

of

BOOK III. Again, By violent occupation no man can acquire

any right unleſs he had ajuft caufe. Without a juſt

ju , where the caufe, whatever he takes, he is bound in confcience

'Tis very un

war was not

Just. to reſtore. An agreement of nations feems indeed to

have introduced an external right in favour of neu

tral ſtates and their ſubjects , who by any plaufible title

have obtained any of the fpoils or captives in war,

from either of the hoftile parties, fo that the old pro

prietors cannot claim them from the neutral ftate,

upon any pretence of the juftice of their caufe. But

while the captures remain in poffeffion of the captor

or his countrymen, if their cauſe was unjust, the old

proprietors mayjuſtlyretake them ; until byfome trea

ty or confent of theirs, or of their governors, by whoſe

deeds they are bound, they relinquish their claim.

Not justifiable

it it.

III. But fuppofe captives are taken by thoſe who

in aju have a juft caufe: nothing can be demanded of them

in ordinary caſes, but either by way of puniſhment,

and fecurity againſt like offences for the future, or

of compenfation of damage. Now perpetual flavery

cannot be justly inflicted on the generality of the fub

jects of a ſtate which engaged in the moſt injurious

wars on either of theſe accounts.

Firſt. One fifth of the fubjects never can be guilty

when a ftate makes an unjuſt war. In a pure demo

cracy, where all heads of families vote equally, yet

the women, the minors, and the fervants, have no

fhare in publick counſels ; and they are more than

four fifths of any people. And how feldom are de

mocratick affemblies unanimous? in moftotherforms,
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not one in an hundred contributes to the injuftice CHAP. 3 .

by any counſel or deed of theirs, or could prevent it .

The ſubjects pay taxes, which are exacted by law, not

knowing to what ufes they are applied . To refuſe

them , would occafion their being extorted by vio

lence, to their own lofs, and would not prevent the

war. Grant they knew the war to be unjuſt, their

diffent, or their refufal of taxes would not prevent

it; and if they falfely imagine it juft, their errors a

bout political matters are often invincible ; they fol

low fuch fpecious reafons as their governors repre

fent: and the bare approving an unjuſt action upon

falfe information can be no fault in him who has no

opportunity of betterinformation. No political union

can fubject a people to puniſhment for that guilt of

their rulers which they did not adviſe them to, nor

occafioned by any action or omiſſion contrary to their

duty.

ends of pangなー

g.

Again. The main end of puniſhment, viz. the de- Notfit for the

terring unjuft men from like injuries for the future, is

not naturally obtained by puniſhing innocent fubjects .

This has very little effect upon wicked princes or

governors. The effectual and natural puniſhments

would be fuch as were inflicted on the unjust gover

nors themſelves, who are the cauſes of the injuries

complained of. No puniſhment is juft without fome

antecedent guilt in the fufferer: other evils juftly in

flicted fometimes on the innocent, come under ano

ther notion.

As to fecurity againſt like offences for the future ;

1

Or of future

jecarity.
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Book III . thofe alone are bound to give it in all ordinary cafes,

who have been criminal, or contributed to the injury

by acting or omitting contrary to their duty. And

all the fecurity obtained by enflaving the captives and

their poſterity, can be generally obtained in a much

more humane method. They and their goods taken

may be detained with the captors, till a juft peace is

obtained, they may be obliged by their moderate la

bours for fome time to increaſe the wealth of the in

jured ftate, and if they can be convinced of the juf

tice of our caufe, they may be fettled with us as fub

jects, enjoying all the natural rights of mankind ; nay,

be naturalized, by which thefame diminution is made

of the enemy, and as great accellion made to that

of our nation, as by their flavery.

Captives fel

domboundtocom 2. As to the ſecond plea, the compenfation of da

penfatedamages mages ; none are naturally bound to this , who did not

contribute to them, by acting or omitting contrary

to their duty, nor received profit by them . Now, this

is the caſe of ſubjects for the moſt part, when their

rulers are making the moſt injurious attempts upon

their neighbours.

<6

As to that plea, that "hewhoby any contrivance,

or any goods acquired for his own benefit, or by

any office conftituted for that end, does fome de

" triment to others, * fhould either compenſate the

damages, or, on the other hand, give up the con

" trivance or goods, and furrender the perfon who by

"C

66

* This is the natural foundation ofthe actiones noxales et depauperie in the civil law

ff. 9. 1. 1. Si quadrupes pauperiem &c.
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" abuſe of his office did the damage." This may hold CHAP. 3 .

againſt the original citizens who choſe the unjuſt go

vernors, or conſtituted fuch a plan as naturally excites

to injuries, or againſt any citizens who can either re

ſtrain or turn out their magiftrates. But even in thoſe

cafes, it ſhould be left to the option of the citizens

now taken captive or conquered, whether they will

quit fupporting their unjuſt governors, and deliver

them up if they can, and enjoy their old liberty ; or

compenſate all damages , and give proper fecurity ,

fuch as wife arbitrators fhall appoint, againſt future

injuries , and retain their governors. †

IV. If conquerors had any regard to juſtice, we

fhould oftener fee them infifting on fuch delivery of

the unjuſt governors, and their counſellors, and mi

niſters , to thoſe they had wronged, and the innocent

people left to chufe either a new form of polity, or

better adminiſtrators of the old one. But this plea of

compenfation muſt be a vain pretence when ' tis uſed

after full compenſation is taken by force, or offered by

the party diſtreſſed ; as it would generally be offered by

any ſtate, rather than the innocent fubjects fhould uni

verfally loſe their perfonal liberty, or the ftate become

a province to the conqueror. Without any of this cru

elty full compenfation of damages, and fufficient fc

curity againſt like injuries, fuch as prudent arbitrators

would appoint, might always be obtained by the vic

torious. Theſe confiderations abundantly fhew how

injurious and cruel it muſt be to enflave the common

See c. 6. ofthis book.

Whom conque

rors fhould pu
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What equitable

as

unjust war.

Book III.fubjects of any ſtate, with their poſterity, on account

ofany unjuſt war their governors had been engaged in.

As to thoſe who bore arms, whether as common

borearms in a foldiers or inferior officers, but had no fhare in the

publick counfels ; they are generally invincibly igno

rant of the injuſtice oftheir cauſe. In fome ftates they

are compelled by force to inlift ; and when they do fo

voluntarily, ' tis upon a general prefumption of being

employed only in juft caufes ; and after inliſting it be

comes a capital crime to diſobey theirfuperiors. When

this is the cafe, it is barbarous to talk of puniſhing

fuch captives . We have a right to defend ourſelves,

or profecute any right of ours which they are obftruc

ting, by any fatal violence againſt them while they

oppofe us. But when they are captives, and can hurt

us no more, we ſhould remember that they were gene

rally innocent , and that even fuch as knew the in

juſtice on their own fide, and were criminal in bear

ing arms againſt us, yet did fo, under the ſtrongeſt

temptations, ſince it was capital not to have obeyed

the commands of their fuperiors. We fhould confi

der the common variable fate of war, and that our

examplein any ſeveritymay preſently provoke our ene

mies to give the braveſt of our ſubjects the like treat

ment; and that fuch precedents will be followed by

unjuſt conquerors, as well as the juft. We mayin

deed detain fuch captives, and oblige them to humane

temporary labours, to increaſe our own ftrength, and

weaken the enemy's, 'till juft terms of peace be ob

tained. Or we may fettle them as fubjects in our own
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country: but any more fevere treatment feems con- CHAP. 3 .

trary to humanity, and the regard we ſhould have to

the general good .
Some extraor

V. Theſe ſeem the general rules or laws of naturedinary cafes .

as to captives. There may poffibly happen fome fin

gular cafes or pleas ofneceffity, to juſtify ſome extra

ordinary ſteps, beyond theſe above-mentioned . Thus,

if there be no other way to prevent or deter a bar

barous enemy from the moſt cruel treatment of our

fellow-citizens who have fallen into their hands ,

than by making repriſals on fuch captives as we have

taken: ifwe can avoid great effufion of the blood of

our fellow-citizens, andbring an unjuft enemy to rea

fon, or deter him from perſiſting in his injurious de

figns, by exercifing fome extraordinary ſeverities to

wards fome captives, whofe fafety the enemymay have

much at heart, and continuing theſe ſeverities, till the

enemy be brought to reaſonable terms of peace. If

we are ſo weakened by the war we have been engaged

in, by the injuries of the enemy, that we cannot be

preferved in our independent ſtate , without a confi

derable acceffion made to our ftrength, at the expence

of the injurious ftate, fuch as the labours of many

captives, or their tranſplantation into our country, e

ven without their confent, may make to us : in theſe

cafes, fuch fevere conduct maybe juſtified , when gen

tler meaſures would be ineffectual.

But without fuch manifeſt neceſſity, the detaining Hereditary ſla

of captives, eſpecially women and children , in perpe- very olway unr

tual flavery, muſt be moſt unjuſt and inhuman. For,

VOL. II. D'd
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66

Book III as we fhewed formerly *, the children of fuch as were

juſtly enſlaved ſhould be looked upon as free-born, on

ly perhaps as perfons indebted to the value of their

neceffary maintenance. "Had the conqueror, fay fome

" authors, uſed the utmoſt rights of war, by killing

" the parents, the children had not come to life : they

owe therefore their lives and all to the conqueror.'

But this proves nothing. Conquerors have no right

to murder captives in cold blood. And tho' they might

with impunity have done fo, their abſtaining from

fuch wickedneſs gives no right to theirs or their chil

drens fervice. At this rate, one would be obliged to be

come a flave to any powerful pyrate or robber who

had ſpared his life ; or to any generous man who re

fcued him from fuch dangers. Princes may thus owe

their lives to midwives, furgeons, or phyſicians, who

might have murdered them with impunity. Are they

therefore, with their poſterity, ſubjected to flavery ?

Grant that the parents might have been put to death

justly, yet their children come into life innocent, they

are rational beings of our fpecies, the workmanſhip

of the fame God in their bodies and their fouls, of

the fame materials with ourſelves and our children ,

and endued with like faculties. They incur an early

debt for their maintenance ; but, as foon as that can

be diſcharged by their labours, or by the generous in

terpofal ofany friend, they are as free as any of hu

En whom the

proof is incum

bent as to the

ist.

""

man race.

VI. He who detains another by force in flavery, is

* See above, book ii . c . 13. art. 3 .

1
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always bound to prove his title. The flavefold or car- CHAP. 3 .

ried into a diſtant country muft not be obliged to

prove a negative, that " he never forfeited his liberty."

The violent poffeffor muſt in all cafes fhew his title,

eſpecially where the old proprietor is well known. In

this caſe, each man is the original proprietor of his

own liberty. The proof of his lofing it muſt be in

cumbent on thoſe who deprive him of it by force.

The Jewiſh laws had great regard to juſtice about

the fervitude of Hebrews, founding it only on con

ſent, or ſome crime or damage, allowing them always

a proper redreſs upon any cruel treatment ; and fix

ing a limited time for it, unleſs upon trial the fervant

inclined to prolong it. The laws about foreign flaves

had alſo many merciful provifions againſt immode

rate ſeverity of the maſters. But under Chriſtianity,

whatever lenity was due from an Hebrew toward his

countrymen, muſt be due toward all, fince the diftinc

tions of nations are removed as to the point of hu

manity and mercy, as well as natural right. Nay,

ſome of theſe rights granted over foreign flaves may

juſtly be deemed only fuch indulgences as thofe ofpo

lygamy and divorces, granting only external impuni

ty in fuch practices, and not fufficient vindication of

them in confcience.

The duties of this relation in its feveral kinds may

eaſily appear from the nature and cauſes of it. The

fervant is bound to fidelity, and willing fervice, as in

the fight of God, by whoſe providence this lot is ap

pointed to him; and the maſter to mercy and lenity,

Dd 2
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Book III.as toward a fellow-creature in lefs fortunate circum

ſtances, who yet has the like affections, and is capable

of the like virtues, and happineſs or mifery with him

ſelf ; and to pay faithfully his wages, and perform any

other promiſes he has made to him.

CHA P. IV .

The MOTIVES to conftitute CIVIL GOVERNMENT.

Civil power . F all mankind were perfectly wife and good, dif

from the imper

fection and de

men.

cerning all the proper means of promoting the

general happineſs of their race, and inclined to con

cur in them , nothing further would be wanting ; no

other obligations or bonds than thoſe of their own

virtue and wiſdom . The neceffity of civil power there

fore muft ariſe either from the imperfection or depra

vity of men or both.

How men are

andpolitical.

When many ofthe antients ſpeak of man as a fpe

aturallyfociablecies * naturally fit for civil fociety, they do not mean

that men as immediately defire a political union , or a

ſtate of civil fubjection to laws, as they defire the free

fociety of others in natural liberty, or as they defire

marriage and offspring, from immediate inftincts. 'Tis

never for itſelf agreeable to any one to have his acti

ons fubject to the direction of others, or that they

ſhould have any power over his goods or his life . Men

muſt have firſt obſerved fome dangers or miferies at

* Thus Ariſtotle and Plato often call man (wór waxin , but Ariſtotle owns that he

is curduasıxòv männov ♬ @onitinóv. Nicom. 1. viii . c. 12.

I

!
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I

tending a ſtate of anarchy to be much greater, than CHAP. 4.

any inconveniencies to be fearedfrom fubmitting their'

affairs along with others to the direction of certain

governors or councils concerned in the ſafety of all :

and then they would begin to defire a political con

ftitution for their own fafety and advantage, as well as

for the general good . As men are naturally endued

with reafon, caution, and fagacity ; and civil govern

ment, or ſome ſort of political union muſt appear, in

the preſent ſtate of our nature, the neceffary means of

ſafety and proſperity to themſelves and others, they

muſt naturally deſire it in this view; and nature has

endued them with active powers and underſtanding

for performing all political offices.

"Tis alfo natural to men to eſteem and admire any

fingular abilities difcerned in others ; fuch as courage,

wiſdom, humanity, juſtice, publick ſpirit. They na

turally confide in perfons poffeffed of fuch difpofiti

ons and love them. They are willing to commit their

important interefts to their direction , and have a zeal

to promote them to honourable offices and powers of

managing the common concerns of fociety.

The evils in a

bartlyfrom vice.

II. The evils to be feared in anarchy refult plainly by partly

from the weakneſs of men, even of thoſe who haverom weaknes ,

no unjuſt intentions, and partly from the unjuſt and

corrupt difpofitions which may arife in many. "Tis

wrong to affert that there is no occafion for civil po

lity except from human wickedneſs. The imperfec

tions of thoſe who in the main are juft and good may

require it.
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Contentionsfrom

ofright.

BOOKIII. 1. Among good men there may be different opi

nions about the point of right. Thoſe who intend

different opinions no injuftice, nay, who refolve to act the juſt part on

all occafions, yet may be miſtaken and too poſitive

under the fecret influence offelf-intereft, and may be

fufpicious of the artifices of others to influence any

arbitrators they could chooſe, and confident of their

own ftrength may decline arbitration and venture

upon the hazards of violence.

Wife rulers can

better promote
Again the more ingenious may invent many uſe

the good of all. ful contrivances for a common intereſt, and yet can

not fatisfy the more ſtupid or ſuch as are prejudiced,

about the expediency of their deſigns ; by reaſon of

their weakneſs, or fufpicions of the hurtful artifices

of the contrivers. "Tis well known how hard it is to

make the vulgar quit their own cuſtoms for ſuch as

are far better in agriculture or mechanick arts. And

how much more difficult muſt it be to obtain their

concurrence in any great and noble deſigns of diſtant

advantage to whole nations, when they coft much

prefent labour and expence. As there are in our fpe

cies men of fuperior genius and penetration, and of

more extenſive views, nature points them out as fit

to direct the actions of the multitude for the general

good, upon proper ſecurity given by them for their

ufing faithfully the powers committed to them.

Dangersfrom 2. But the corruption of mankind makes civil po

require civil lity appear more neceffary. As manyare covetous, or

the vices of men

power.

ambitious, and unjuſt and oppreſſive when they have

power ; and are more moved by prefent profpects of
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1
gain, than deterred by any moral principles or any CHAP. 4 .

diftant profpects of future evils to redound to them

from their injuries ; a remedy muſt be provided againſt

the evil difpofitions of fuch men ; a remedy that is

preſent and ſenſible, and no other can occur fo effec

tual as a civil power with force fufficient to maintain

juftice and inflict preſent puniſhment on fuch as are

injurious. Tho' a majority or even each individual in

a great multitude were corrupt and unjuſt, yet ſuch

men united will feldom enact unjuſt laws . There's a

ſenſe of right and wrong in all , with a natural indig

nation againſt injuſtice. I may, for my own pleaſure

or gain or at the inſtigation of ſome paſſion, counter

act my fenſe ofjuſtice ; but I ſhall be abhorred for this

injuſtice by others who gain nothing by it. Another

may for his gain in like manner counteract the rules

of juſtice, but I and all the reſt ſhall abhor him for

it. The like fhall be the difpofitions of all, and thus

they never will concur to enact unjuſt laws, tho' not

one of them had fuch a ftable principle of juſtice as

would make him adhere to it in oppofition to any

high intereft or paffion of his own. Each one too may

dread miſchief to himſelf from the injuftice of others ;

and may fear their high refentment on account of

the injuries he may attempt againſt his neighbours .

A counſel therefore of many will never agree to al

low the injuſtice of any of its members againſt others

of them. As none approve injuſtice but they who

gain by it, no avowed injuftice toward any of the

members will be allowed by publick authority, except
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Book III.where the whole power is committed to one, who may

poffibly allow himſelf in injuſtice toward his fubjects,

orwhereit is committed to a few,who mayform them

felves into a feparate cabal from the people, and op

prefs the people avowedly, while they maintain juf

tice among themſelves. Againſt theſe two dangers

precaution muſt be taken by the plan of power that

is to be fettled.

Nofuchfecuri
'Tis true that in a ſtate of anarchy there is thefame

ty in anarchy . natural indignation againſt injuſtice ; and that even in

bad men, when they do not gain by it ; and theyfome

times as well as good men, are prone to affift the inju

red. But in all dangerous efforts , whether in profecu

tion of right, or in repelling injuries, through human

imperfection, there can feldom be good fuccefs with

out government and an union of wills . Some honeſt

men from cowardice may decline their part in ſuch

dangerous fervices : others of fufficient courage may

differ about the meaſures which are moſt prudent ;

and through opiniatry, pride, or miſtake, may ſtand

obftinate againſt meaſures propoſed by others. Wife

menby confidering or experiencing theſe dangers, and

repreſenting them fully to others, have probably en

gaged great numbers to concur in the only remedy

againſt them, viz . the conftituting fome men of ap

proved wiſdom and juſtice the arbitrators of all their

differences, and the directors in all meaſures neceffa

ry for the fafety and profperity of the whole ; arming

theſe rulers alfo with fufficient power to enforce their

decifions and orders upon fuch as are refractory, by
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engaging to employ each one his own force according CHAP. 4.

to their direction.

III. Great miſchiefs no doubt may often arife from Bad plans of

plans ofpolityrafhly and incautiouſlyconftituted when dangerous .

power is intrufted in bad hands . And yet an imper

fect form of polity, and much more a very wife one,

has innumerable advantages above anarchy. The ge

neral happineſs muſt be more effectually promoted,

and juſtice better adminiftred, by the arbitration and

council of wife unbyaſſed men, who can enforce their

defires upon the refractory, and make them concur

in any good defign ; than if all men, good or bad, wife

or fooliſh, followed their own ſeparate councils. And

in all forms of polity this is ever profeſſed as the in

tention of the inſtitutors that the power ſhould be

lodged with the wife and juft ; tho' the precaution

taken for it is often very improper and infufficient.

Where this intention is obtained, nothing can be a

wantingfor the greateſt happineſs in this world which

human means can procure ; as a people ſhall be wifely

defended from external dangers; injuries among them

ſelves ſhall be reſtrained ; juſtice prudently adminif

tred ; and all arts cultivated for the improvement of

life ; and all orders, the weak and imprudent as well

as the wife, the ſelfiſh as well as the generous, enga

ged or compelled to contribute toward the general

intereft: and wife laws will civilize the manners and

even improve the tempers of a people to virtue. How

imperfectly theſe ends can be obtained in the moſt to

VOL. II. Ee
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Book III . lerable ſtate of anarchy we can ſuppoſe, muſt at the

firſt view be manifeft.

But we must not hence conclude, as fome haveBad polity may

be as pernicious rafhly done, that the very worſt fort of polity is betas anarchy, this

no reproach to ter than the beſt condition of anarchy. 'Tis true that
civil pality.

in the very worſt polities there are ſome good laws,

and juſtice is often well adminiftred in caſes where

the intereſts of the governors or their favourites are

not concerned, and the whole body is often protected

from external invafions by united force and council :

which are advantages not to behoped for indeed in the

worſt condition of anarchy. Butin a ſtate ofanarchy,

where the manners ofa neighbourhood are not yet cor

rupted by eaſe, wealth,and luxury,theremightbemuch

happineſs, and fimplicity, and innocence of manners,

much zeal for mutual defence, and for preferving juf

tice toward each other,and even fome confiderableim

provements in arts . And in bad plans of polity, by the

tyranny, ambition, and lufts of the governors , the great

powers committed for the publick good may be em

ployed in a general oppreffion of the people in rapine

and violence, and the bearingdown everythingfreeand

generous in their fentiments. 'Tis enough on this fub

ject that all the advantages defirable , or that could be

hoped for in a ſtate of anarchy, fhall be much more

effectually obtained and fecured by a good plan of

polity. That corrupt forms of polity may do great

miſchief, is no objection againſt a civil ſtate in gene

ral, but rather recommends it ; as the corruptions of

the best things may be moſt pernicious.
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"Tis the buſineſs of rational agents therefore to CHAP. 4.

exerciſe their fagacity in contriving the beſt plans of

civil power, and fuch amendments of thofe already

conſtituted as are requifite for obtaining the ends of

it ; and not to reject the moſt effectual means of pro

moting the general good, becauſe they may be per

verted by the folly of men into engines of mif

chief. Aſtate of anarchy has not of late been expe

rienced for any confiderable time. Thoſe who tryed

it of old, found it perhaps tolerable while fimplicity

of manners continued, but when corruptions encrea

ſed they found it neceffary to contrive civil polity.

And in the worft plans of it, many evils are prevent

ed, and juftice often maintained, and the people pro

tested from injuries . Inftances ofthis kind , where the

civil power is uſeful, are far more numerous than thofe

in which it is abufed ; which would make one heſitate

in allowing that the imperfect and fooliſh plans of

power which have appeared in the world have in the

whole done more miſchief than good , occaſioned more

evils than would have enfued from as long a continu

ance ofanarchy.

The natural worth of civil power is often overlook- The cartes af

ed ; we are not much ſtruck with the good it does in aes in thes

general protection and adminiſtration ofjuſtice. This

is only what we ordinarily expect from it . But every

perverfion ofit, in any flagrant acts oftyranny and op

preffion, deeply affects our minds, and is long remem

bred with indignation. Even as in the adminiſtration

ofnature, and in the general condition of human life,

E e 2



220 The MOTIVES to a

Book III . many imagine a fuperiority of evil from their being

much moved with the feveral calamities of men thro'

their natural compaſſion ; while they overlook thecon

ftant and ordinarily expected train of enjoyments and

bleffings conferred on mankind. This however ſhould

not hinder men, when opportunities offer, and there

is any hope of fuccefs, to attempt, even by fuch vio

lence as may occafion fome temporary anarchy, to ob

tain fuch amendments of any foolish concerted plans

of polity as may be neceffary to prevent the perver

fion of it, and may procure greater good than what

overballances theſe temporary inconveniencies in the

violent change..

IV. As the grand inducements to conſtitute civil

power were " the obtaining defence againſt the in

juries to be feared from men, and the promoting the

general happineſs by the concurring force of multi

" tudes." Thefe ends cannot be obtained unleſs great

numbers are either brought to agree or unite in their

inwardfentiments and inclinations,or,if that be impof

fible, are brought to act as if they thus agreed: for

otherways the force of the whole body cannot be em

ployed for thefe purpoſes. Now the latter fort of a

greement or union may be obtained if a " multitude

engages to fubmit their actions and force to be di

" rected by one perfon or council, for the general inte

reft, and particularly for compelling any who may

" thereafter prove difobedient, to return to his obe

" dience to this perfon or council. When thus a

large body of men are united under one government

what fort of

mui onveeraryin

aftute.

66
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1

they make one body politick where the will of the CHAP. 4.

ruling perfon or council is, as to external effect, de

cerned to be the will of the whole.

The fole end of

fite to that ofde

The natural end and fole purpoſe of all civil power, civilpower ; ' tis

as it is acknowledged on all fides, where men retain naturally oppo

any remembrance of their dignity as rational crea- potick.

tures, is the general good ofthe whole body, in which

the governors themſelves are included as a part, and

that a more or leſs important part according to their

abilities, and inclination to promote the general good.

All civil government in this differs effentially from

the defpotifm of a maſter over flaves, that this latter

is underſtood to be a power for the advantage of the

governor. Defpotick, and civil or political, are con

trary terms.

No civil potuer

tends not to the

That civil power alone can be juſtly affumed or

claimed by any governor which is neceffary or condu-is just whub

cive to the profperity of the whole body united ; what good ofthe state

is not fo is unjuſt upon whatever pretence it is affu

med : as 'tis plain, from the general principles ofmo

rality, that the pleaſures or interefts of one, or of a

few, muſt always be fubordinated to the more exten

five intereſts of great numbers. Any contract or con

fent conveying uſeleſs or pernicious powers is invalid ,

as being founded on an error about the nature of the

thing conveyed, and its tendency to the end profeſ

fed and acknowledged on both fides . The fubject

profeffes to convey powers only as they are conceived

ufeful to the whole body ; and the governor profeffes
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Book III.to demand no other. As to other claims of power

they fhall be confidered hereafter.

There are al

ways just mo

V. Whatever love men have to full liberty, what

union rathertha

astate of anar

thy.

tives to a civil ever contingent inconveniencies they mayforeſee from

fubjection to civil power, they may ftill have fufficient

motives to fubmit to any tolerably contrived plan of

polity. Some authors have given an unnatural account

of the burdens impofed by a political flate ; reprefent

ing only the cafual dangers men are expofed to fome

times in civil polity, as if theſe were ſome conftant

misfortunes in that ftate, and peculiar to it , without

confidering that people are lefs expofed to them in

polity than in anarchy.* But then , to engage men to

fubmit to theſe hardships, they aggravate as much as

poffible the miſchiefs of anarchy even far beyond the

truth. In polity, governors have a power of life and

death, fay they, over fuch as they judge to be guilty

of crimes. But this is no more power than any of our

fellows will affume over us in natural liberty ; and our

profpect of a fair tryal and juftice is much greater

under a civil judge. The magistrate claims another

power over life, in compelling men into the moft dan

gerous fervices for the common defence. But fuch

dangers we muſt have as frequently been expoſed to

alone, with voluntary affiftants fuch as we could find,

in defending ourſelves in a ſtate of anarchy. Thema

giftrate claims a power over our goods, and exacts

fome part of them in tributes , for fome general inte

refts of the whole body. But then a good magiftrate

There is too much ofthis in Pufendorfas well as in Hobbs.
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employs theſe tributes for increafing and defending CHAP. 4.

the acquifitions of the whole body ; and in anarchy

each one muſt have been at greater expences for the

like purpofes, and not with fuch profpects of fuccefs.

If each one in polity is obliged to a great many pe

culiar expenſive or laborious duties for the benefit of

the whole body or of particular fellow-citizens, each

one ſhares in the advantages of like fervices perform

ed by others. And thus any tolerable ftate of civil

policy muſt appear inviting and eligible to all, even

from felf-intereft, as well as from our more generous

difpofitions ; as 'tis plain that an eminently wife and

good man, or a council of a few of like character, di

recting the conduct of a large body of men, will much

more effectually promote the intereſt of all, than the

fame number could do while each one followed his

own meaſures. Theſe confiderations fully reprefented

may have engaged multitudes to unite voluntarily in

to one body, and to be directed by one council.

VI. Nor is there any oppofition to this doctrine in 'Tis littlemat

what fome ingenious men alledge that " the firft po- first made men

" litical unions have been formed with the moſt un- unite.

ter what views

66

juft defigns ; that bad men have firſt thus united and

" founded cities, with a view to plunder and opprefs

" their neighbours." Grant that this were true, tho'

'tis not certain even about the firft ftates, and much

lefs fo about the original of all ftates in fuccceding.

ages ; it only proves that bad men at first fell upon

this contrivance, or firft difcovered that a political uni

onwasofgreat confequence to the defence andfecurity

1
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BOOK III . ofa large body, and to the increaſe of all their advanta

ges . The apprehenfion fuch men might have been un

der ofthejuft refentments of their fellow-creatures , in

curred by their injuries, may have firſt rouſed their in

vention. Whereas good men, who had no juſt cauſes

of fear, might not think ſo ſoon of exerciſing their

inventions in the arts of defence. But as foon as any

political bodies were formed ; all the ſeparate families

in the adjacent country muſt ſoon ſee the neceſſity of

like affociations, and that from the motives already

mentioned.

To alledge that men were firſt compelled by force

to fubmit to civil power, muſt be very incredible ; as

no one mancouldbe ſuppoſed to have ſtrength orforce

fufficient to compel confiderable numbers into fuch

fubmiffion : and if he had the affiſtance of others in

this compulfion, thefe others muſt have been previ

oufly fubjected to his civil power: and thus a politi

cal union muſt have been fubfifting before any confi

derable force could have been uſed to compel men

into fubjection . 'Tis true we find that in earlier ages

fome heads of families had very numerous trains of

domefticks of one fort or other. But we are not to

regard names in this matter, but the real powers. Such

heads of families have had the powers of civil gover

nors. And men have been invited into their families,

or little ſtates, by fuch motives as are already alledged.

But, what mayfuperfede many of theſe debates as to

our preſent deſign ; we are inquiring into the juſt and

wwife motives to enter into civil polity, and the ways

Men not at

first compelled to

unite without ra

tional motives.

1
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1

it can be juſtly conftituted ; and not into points ofCHAP. 5.

hiftory about facts . If in fact the originals of manygo

vernments have been very infamous and unjuſt ; this

may abate the pride of thoſe poor mortals, who hav

ing got into poffeffion of power firſt founded by the

villanous acts of their anceſtors preyingupon the weak

neſs, the credulity, the mutual contentions, or the fu

perſtitions of their fellows, have their imaginations

fwelled with notions of fome facred dignity or divini

ty in their ſtation, and rights of government, and

would impoſe the fame notions upon others, who are

far fuperior to them in every worthy quality.

CHA P. V.

The natural METHOD of conftituting CIVIL GO

VERNMENT, and the effential Parts ofit.

Civil

vention.

1. THE

'HE extent and ends of civil power fhew it tofounded on fome.

be quite different from the parental, tho' the confent or con

affections of good magiſtrates ſhould reſemble thoſe

ofparents, in purſuing conſtantly the good ofthe ſub

jects ; and hence fuch governors obtain the moſt ho

nourable name offathers oftheir people. But paren

tal power is founded on a peculiar natural affection,

and the want of reaſon in their children ; it gradually

diminiſhes as their reafon advances, and ceaſes when

it is come to maturity. The civil power is over the

adult, and is deſtined to perpetuity, nor is any prince

the natural parent of his people. Mere violence, or

VOL. II. Ff
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BOOK III . fuperior ftrength, can give no right. When therefore

God has not byfupernatural revelation named gover

nors, and ſpecially appointed the quantity of power

to be committed to them, (which never was the cafe

in any nation) the extent of their rights, and of the

obligations of fubjects, muſt be determined by the

ends of the political union, or by fome original con

tract. The only natural method of conftituting or con

tinuing of civil power muſt be ſome deed or conven

tion of men. And as no rational beings, who have

any fore-thought or attention to their own intereſts,

or thoſe ofperfons dear to them, can be happy while

their important rights are not tolerably fecured to

them, but depend on the variable, or capricious, or

infolent wills of others ; and as the general happineſs

is the fupreme end of all political union ; and ſome

tendency to it neceffary to the juftice of any inftituti

on; no government or power claimed can bejuſt which

is not either fettled upon the conſent of the people,

or fo calculated, that upon a little experience of it,

they ſhall heartily conſent to it, as fufficiently fecur

ing to them all their valuable intereſts . Ifthrough ſtu

pidity, levity of genius, or an abject ſpirit and long

cuſtom many acquiefce in other forts of politicks,

where there is no fuch fecurity ; this will not prove the

juftice ofthe powers affumed ; fince theyfeem already

to have had the very
very worſt effects upon the publick,

by debafing the ſpirits of a people, and excluding

every thing wife and manly, and all the moſt rational

fatisfactions of life.
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II. Civil power is moſt naturally founded by theſe CHAP. 5.

three different acts of a whole people. 1. An agree- Three reguler

a ftate.

ment or contract of each one with all the reft, that deeds in forming

they will unite into one fociety or body, to be govern

ed in all their common intereſts by one council. 2. A

decree or defignation, made by the whole people, of

the form or plan of power, and of the perſons to be

intruſted with it. 3. Amutual agreement or contract

between the governors thus conftituted and the peo

ple, the former obliging themſelves to a faithful ad

miniſtration of the powers vefted in them for the com

mon intereſt, and the later obliging themſelves to o

bedience.

is just there is

valent to these

Tho' ' tis not probable that in the conftitution of where power

the ſeveral ſtates men have generally taken thefe threesomething equi

regular ſteps ; yet ' tis plain that in every juſt confti- eds

tution of power there is fome fuch tranfaction as im

plicitly contains the whole force of all the three. If

a people dreading injuries from each other, or from

fome foreign force, agree by one deed to conflitute

fome wife, juft, and brave man for their monarch ;

they certainly alfo agree with each other to unite into

one body to be governed by him. And he by accept

ing this office, which all know is defigned for the good

of the whole body, and is conferred only for this pur

pofe, implicitly engages for a faithful execution of it

for this purpoſe : and the people exprefly engage for

obedience. The fame is the cafe in conftituting a fe

nate. And even in the founding a democracy there

is always fome deed equivalent to all theſe three. The

ܙ
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228 How BODIES POLITICK are

Book III . first contract is expreffed, and fo is the intermediate

decree ; as all agree to be governed by what is deter

mined in the popular affembly or by the majority. And

the third ſtep is obviouſly implied ; as they all profeſs

to unite for the common fafety and intereſt. Each

one therefore binds himſelfto confult the general fafe

ty and intereſt in the fuffrages he gives in the popu

lar affembly , and thus promifes on his part to go

vern well ; and each one is underſtood to bind himſelf

to obedience to the decrees of this affembly. The

fame deeds are either evidently expreffed or implied

when any perfons voluntarily join themſelves to a ſtate

already conſtituted, and are received as citizens . They

agree to unite into the body, they implicitly confent

to the decree about the form, and receiving protec

tion and all political advantages, they promiſe obe

dience.

III. Theſe tranſactions fhew abundantly how this

are bound by thesepolitical relation and the enfuing obligations mayna

How puferity

deals.

turally ariſe. But the manner in which they bind po

ſterity is not fo obvious. And yet all ſtates look upon

the defcendants of fubjects to be in the fame political

relation, and under the fame obligations with their pa

rents; tho' minors are not decerned capable ofconſent

ing, and therefore no tacit confent to be prefumed :

nor would one be free from theſe obligations, tho' his

firſt act, when he came to maturity, were declaring his

diffent, or entering into a confpiracy with a foreign

power againſt the ſtate in which he was born. To ex

plain this point let us obſerve.

4

1
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1

1. Firſt, that as to any hoftile attempts unjustly CHAP. 5.

made by any perfons, immediately upon their attain

ing to maturity, the ſtate has undoubted right both

of defending itſelf againſt them, and puniſhing the

authors of them, be they its fubjects or not. Indeed

all ſtates treat minors on fuch occafions as their fub

jects, and that juſtly ; for

2. The parent in uniting with others in this politi

cal body ſtipulates protection, and the advantages of

a civilized life, not only for himſelf but for his fami

ly, and this in any tolerably conſtituted ſtates is a ne

gotium utilegeftum, or a tranfaction moſt beneficial for

them. And as during minority they have enjoyed

theſe valuable and neceffary advantages, they are na

turally bound to all thoſe terms, which could reafon

ably have been demanded in confideration of their

ſharing ſuch advantages. Now no terms are more

reaſonable than theſe, that they fhould continue to

ſtrengthen and preferve this affociation to which they

are fo much indebted, and not defert it in time of

danger, or at any time without reaſonable compen

fation for the advantages they enjoyed. Nor could

anyfuch affociations be fafe if it were left entirely free

to all as they came to maturity, upon any caprice, to

difunite themſelves from them, without any compen

fation..

3. And further. All fuch as derive any inheritan

ces, eſpecially lands, from their anceſtors, maybe un

der a further bond ; as the anceſtor may have juftly

fubjected theſe lands to any wifely conſtituted civil
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Book III . power, ſo that no perſon ſhould have a right to hold

them unleſs he alſo fubjected himſelf to this power,

and became a member of this political body. "Tis a

bundantly obvious, that no fociety could be fafe un

leſs its whole territory were under this burden ; fo

that no perfon difunited from the ſtate could hold

lands within it, into which he might introduce fo

reign force, or which he might make a refuge to all

criminals and confpirators. Such therefore as claim

thefe lands from their anceſtors must take them un

der that bond of civil fubjection conſtituted by their

anceſtors ; unleſs the civil polity be ſo contrary to na

ture, and the intereft ofmankind, that the iniquity of

the contract, made by the anceſtor, would have afford

ed to him a juſt exception to its obligation, as well

as to his defcendants.

4. But when a ſtate is in no prefent danger, it ſeems

contrary to humanity and juftice to make it a trap to

its ſubjects, ſo as not to allow them, upon any ratio

nal profpect of advantage to themſelves, to leave it,

and unite themſelves to any other body politick, pro

vided that they fell their lands to fome remaining fub

ject, and make compenfation for any advantages they

derived from the ftate at its expence. As to this com

penfation, it is indeed generally made by all fubjects

who have not enjoyed ſome ſpecial favours, by their

contributing annually during their refidence in it to

ward the publick expence ; as all men do, even mi

who either pay taxes on lands or other goods ;

or confume goods upon which cuſtoms or duties are

nors,
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paid. Compulfory methods of detaining fubjects , CHAP. 5 .

where there is no publick danger, are ſeldom juft, and

never thought neceffary, except in fome wretched and

iniquitous political conftitutions . But ſuch as conti

nue after they are adult, and ſhare the protection, and

other advantages of fubjects, are indeed * juftly deem

ed to have confented, and to be under the fame obli

gations with the old citizens who firſt formed thepo

lity. But they have alſo the ſame juſt exceptions a

gainst any thing fraudulent in the original contract,

and the exception arifing from error in the effential

purpoſe of it. Of which more hereafter.

justly formed

IV. From the fupreme notion ofjuſtice or right it States may be

muſt appear that however confent is the natural me-without previous

thod offorming bodies politick or of conveying civil confent.

power ; yet if any prudent legiſlator, armed with fuf

ficient power, can ſettle a plan of polity, truly effec

tual for the general good, among a ſtupid prejudiced

people, at prefent unwilling to receive it ; when yet

there is all rational ground of concluding, that upon

a fhort tryal they will heartily conſent to it ; he acts

with perfect juſtice, tho' in an extraordinary manner ;

fince this conduct muſt in the whole tend to greater

good than leaving a people to be made miferable by

their own ſtupid and pernicious prejudices . But com

mon fenfe at once fhews that abfolute hereditarymo

narchy cannot be fettled upon this pretence. As it

can never tend to good to have all the interefts of

* This is rather an obligation quafi ex contractu than a tacit, tho ' both may often be

pleaded against them.
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Book III . thouſands or millions fubjected to the will or humour

of one of their fellows, as fubject to vice and folly as

any of them, nay more expoſed to it by the unbound

ed power committed to him, and the pride, and flat

tery which always attends that elevation .

Confentnot al And on the other hand ; if the majority ofa rafh

ways obligatory
multitude have confented to a

pernicious plan ; and

afterwards find its
deſtructive tendency; as they now

fee that they erred in the effential ſubject of the con

tract ; taking that plan to tend to their good, which

they find has the moſt oppoſite tendency ; they cer

tainly have a juſt exception againſt the contract, and

are free from its
obligation. They may inſiſt upon a

new model of polity : nor can their former governors

have any plea for compenfation of damages ; as the

error was as faulty in them as it was in the people.

Theyarenot indeed generallydamaged bythe change.

They may inſiſt to be placed in as good circumftan

ces of fortune as their families were before they were

raiſed to this civil power ; and a people may be bound

to comply with this demand, when it is confiftent with

their ſafety ; but if it is not, they are not bound to

fuffer any
immoderate or dangerous power,whichmay

be employed for enflaving them, to remain in any one's

hands ; much leſs in thoſe who had, by an abuſe of

power in oppreſſing them, forfeited their right. Where

a people is in no fuch danger, it may be the humane

part to reſtore to their depofed rulers their whole anti

ent fortunes , or even to enlarge them, that they may

ſubſiſt in a ſtation fome way near to that dignity to
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which the rafh deed ofthe people had raiſed them,and CHAP. 5.

enured their minds.

V. When numbers of men are thus united into

focieties under one government for a common inte- ral

reft, theſe ſocieties are naturally conceived as oneper- Fis

fon, having their ſeveral rights and obligations, diſtinct

from thofe of the individual members ofthem. Thus

afociety may have property in goods, and other rights,

about which no individual member has any right to

tranfact, without commiſſion from the whole, or thoſe

whom the whole have entruſted with the manage

ment of them. The fociety may incur debts, and o

ther obligations, to be diſcharged out of the publick

ſtock or goods, and not out of the private fortunes

of the members. The fociety as one perfon may be

bound by contracts, and by almoſt all thefe caufes of

obligation which bind individuals , ſuch as theſe quaſi

ex contractu and from damage or injury done. And

in general, the common laws of nature, which bind

individuals, bind alfo focieties, as to abſtaining from

injuries, either to individuals not in the fociety, or to

other focieties, as to faith in contracts, as to the rights

of violent defence and profecution, and as to caſes of

extraordinary neceflity. For as the perfons who unite

in the feveral focieties were antecedently in natural

liberty and equality; the feveral focieties formed by

fuch perfons are with refpect to each otherin the fame

ſtate of natural liberty ; and almoſt all the fame ge

neral rules fhewing what conduct is humane and con

ducive to the general good from individuals toward

VOL. II.
Gg
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POWER
.

BOOK III . individuals , hold alſo as to the conduct of one fo

ciety toward another. So that the law of nations, as
Thelaw of na

·fame with the

law of nature.

tions much thefar as this term denotes a ſyſtem of obligatory rules,

is much the fame with the laws of nature in re
very

fpect of individuals. As to fmaller focieties formed

within a greater , by men previouſly ſubject to the

greater, they are alfo deemed as moral perfons, but

not in natural liberty ; having all their actions cog

nifable by the common power which prefides in the

greater fociety, and limited by its laws. There are in

deed fome rules diftinct from the law of nature, or

the neceffary and univerfally obligatory laws of nati

ons, founded on frequent cuſtom and tacit conventi

on, of which we ſhall treat hereafter.

civil powers.

The niceTary V. Theſeveral powers which muſt be conveyed to

governors in civil polity are commonly divided into

the greater civil powers, which are alſo called the

effentialparts offupremepower;andthe leffer powers,

ſuch as are not effential to civil polity.

*

The effential parts are fometimes fubdivided into

the internal, or fuch as are to be exerciſed among

the ſubjects within the fociety itſelf; and the tranfient

or external, ſuch as are exerciſed toward foreign nati

ons , or different and independent ſtates . As the de

fign of civil power is both to promote peace and hap

pineſs, with an undisturbed enjoyment of all their

rights, to,the ſubjects, by a good order at home, and

to defend the whole body and all its members from

*Jura majeftatis majora. Jura majeftatis minora. ‡ Juraimperii immanentia,

vel tranfeuntia.
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any foreign injuries ; and to procure them any advan- CHAP. 5.

tages that may be obtained by a prudent conduct to

ward foreigners.

The powers to be exerciſed within the fociety are Thelegiſative ,

thefe, 1. That of directing the actions of the fubjects

for the common good by laws requiring and reward

ing whatever is requifite for this end, and prohibit

ing the contrary by penalties ; determining and li

miting more preciſely the feveral rights of men, ap

pointing proper methods for transferring or convey

ing them, as the general intereſt may require, and

even limiting their uſe ofthem for the fame general

purpoſe.

taxes.

2. Another power of the fame claſs is that of ap- The levying of

pointing in what manner and what proportion each

one fhall contribute toward the publick expences out

of his private fortune by paying taxes, tribute, or cuf

toms, as the ſtate of the people will admit. Theſe

two branches of power are commonly called the le

giſlative.

3. The power ofjuriſdiction civil and criminal in

deciding all controverfies among ſubjects about their

rights by applying the general laws to them, andex

ecuting the penalties of the laws upon fuch as are

guilty of crimes which diſturb the peace of the ſtate.

And for this purpoſe appointing proper courts ofjuf

tice, and judges civil and criminal, and inferior ma

giftrates and officers to take care of the proper ex

ecution both of the ordinary laws and of the fpecial

The executive

and creating of

mag jirates.

Gg 2
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Book III.orders of ſtate given by the fupreme governors : this

is ordinarily called the executive power.

The right of 4. The powers to be exerciſed toward foreigners

moking war,andare theſe two ; the firſt, that ofmaking war for defence
treatiesforpeaceof the ſtate, and for this purpoſe arming and training

er commerce.

the fubjects to military ſervice, and appointing pro

per officers to conduct them. And the ſecond , that

of making treaties , whether fuch as fix the terms

of peace after a war , or fuch as may procure allies

and confederates to affift in it, or fuch as without any

view to war may procure or confirm to a ſtate and its

fubjects any other advantages, by commerce, hofpi

tality, or improvement in arts : and for this purpoſe

the power and right of ſending ambaffadors or depu

ties to concert fuch treaties with thofe of other nati

ons. All theſe powers fome authors include under

one general name, thoughfcarce expreſſive enough of

them, the *federative, including the power ofwar as

Some extraor well as peace.

dinary powers

arenecefary.
VI. Theſe powers muſt neceffarily be committed

to governors in every civil ftate, and they hold them

in that extent which the original conſtitution or the

fundamental laws have appointed. But, as we fhewed

that fome extraordinary cafes of neceſſity give ſome

times to private perfons in natural liberty a right to

recede from thefe laws which bind them in all ordi

nary cafes: ' tis the fame way with the governors of

ftates, that in extraordinary cafes they muſt havefome

* As Mr. Locke explains theſe three terms the legiſlative, executive, and federative,

all the powers mentioned by Ariftotle, Grotius , Puffendorf, and others,may be included

under them. Thefe divifions are ofno great importance.



The PARTS ofCIVIL POWER. 237

extraordinary powers, beyond the common limits of CHAP. 5 .

the law, when theſe powers are neceffary for the gene

ral fafety, or for ſome very important advantage to the

publick. * Suchpowers are in every ſtate, even in thoſe

where the laws moſt rigidly fecure to each fubject his

liberty and property, and extend over the labours and

goods of the fubjects in great exigences, eſpecially in

thofe of war. Thus the lands of any fubject may juſt

ly be taken by the ſtate when they are neceffary for

fortifying fome important harbour, or city, or narrow

paſs. The ſhips of fubjects may be taken for tranſport

ing of forces, ſo may their provifions too or military

ftores whether they agree to part with them or not.

And, as we ſhewed in the cafes of neceffity, which may

juſtify fome fingular ſteps taken by private perfons ,

that one who uſes this plea for his own behoof is al

ways obliged to compenfate damages done to others ;

much more is a ſtate obliged to compenfate, out of

the publick ſtock, to any of its fubjects whatever lofs

he fuftains, beyond the fhare he ſhould have borne a

long with the reſt of his fellow-fubjects, by any ſuch

extraordinary ſteps neceffary for the publick good.

Such extraordinary rights extend over life as well as

property.

vil powers.
VII. The finaller civil powers commonly vefted in The maller ci

the fupreme governors are not offuch neceflity to ci

vil polity ; fome of them may be awanting altogether

in a ftate, or may remain in the whole body, and not

* Thefe powers fome call dominium eminens ; others more properly thejus imperii

minens, asthey are not confined tothe matters ofproperty only.
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Book III.be committed to any magiftrate or council, without

any great detriment. Such as thofe of claiming all

fines and forfeitures for the fupport of perfons in fu

preme power ; the right to all wrecks or valuable goods

found when the proprietor is unknown, and to cer

tain forts ofmines. The rights or powers of confer

ring dignity or honours, of coining money, of legiti

mating children, of pardoning perfons condemned, or

changing the puniſhment ; of giving protections to

debtors, and fuch like. Thefe are generally veſted in

the prince in all monarchick governments, and in the

fenate, or infome prefident of it , in the ariftocratical ;

and by them deputed to others.

All indepen

dentstates arein

in respect of o

thers.

VIII. Political bodies, whether great or ſmall, if

natural liberty they are conftituted by a people formerly independent

and under no civil fubjection, or by thoſe who juſtly

claim independency from any civil power they were

formerlyſubject to, have the civil fupremacy in them

felves ; and are in a ftate of equal right and liberty

with reſpect to all other ftates whether great or ſmall.

No regard is to be had in this matter to names ; whe

ther the politick body be called a kingdom, an em

pire, a principality, a dukeɖɔm, a country, a repub

lick, or free town . If it can exerciſe juſtly all the ef

fential parts of civil power within itſelf, independent

ly of any other perfon or body politick ; and neither

ofthem has any right to refcind or make void its ac

tions ; it has the civil fupremacy how ſmall foever its

territory be, or the number of its people; and has all

the rights ofan independent ſtate.
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This independency of ſtates, and their being dif- CHAp. 5.

tinct politick bodies from each other, is not obſtruc

ted by any alliances or confederacies whatſoever about not destroyed by

exercifingjointly any parts ofthefupreme power, fuch confederacies .

as thofe of peace and war, in leagues offenfive and de

fenfive. Two ſtates, notwithſtanding ſuch treaties, are

feparate bodies and independent.

They are then alone deemed politically united, Syftems offates.

whenfome one perfon or council is conftituted with a

right to exerciſe fome effential parts of the fupreme

power for both, and to hinder either from exercifing

them feparately. If any perfon or council is impower

ed to exerciſe all thefe effential powers for both ; they

are then one ſtate, and an entire coalition is made,

tho' the feveral parts of this ſtate may retain their an

tient laws and cuftoms as to all private rights ; fince

theſe are all authoriſed for the feveral parts by the

power which is fupreme over the whole. But when

only a ſmall ſhare of the ſupreme civil power is veſted

in one perſon or council for both, ſuch as that ofpeace

and war, or of deciding controverfies between two

fubjects ofdifferent ſtates , while each of the two ſtates

within itſelf exercifes independently all the other parts:

in this cafe they are called a ſyſtem of ſtates. And

in theſe ſyſtems greater numbers of ſmall ſtates are

fometimes united. Such fyftems arife whenthe king

of one kingdom fucceeds alfo to another, having in

both fome parts of the fupreme power which he can

exercife alone : or when there is a mutual agreement of

feveral ftates to conftitute a common council, fuch as
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BOOK III . was among the Achaian ſtates ; whence theſe ſyſtems .

are called by fome authors Achaick confederacies.

C H A P. VI.

Thefeveral FORMS of POLITY, with their principal

Advantages or Difadvantages.

Three fimple

forms.

CCORDING as thefe effential parts of civil power

are committed either to one perſon, or to fome

council or affembly, there are different forms of po

lity : of which ſome are wifely adapted to the intereſt

offociety, and are thence to be called regular ; others

are ill contrived for this purpoſe, and are irregular.

When all the parts of the fupreme power are com

mitted to one perfon, 'tis called Monarchy ; when they

are committed to a council, if the council confiſt of

a few perfons of eminence, ' tis called an Ariftocracy;

if to an affembly of the people, or of fome deputies

chofen by them, it is called a Democracy, and theſe

are the three general claffes of fimple forms.

How matters

are determined

Jembly.

In thoſe forms where power is committed to a

by a council or council, ' tis always underſtood, where there is no fpe

cial limitation in the conftitution, that the majority

of the council have the right of determining all mat

ters propofed. And that that is the will or deed of

the council which has the plurality of votes. "Tis

however exceedingly convenient that a certain num

ber or quorum be determined who muſt be preſent to

make this council the proper reprefentative of the

I.

1.AC
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whole body; otherwiſe different ſmall cabals at diffe- CHAP. 6.

rent times maymake the moſt contrarydecrees. There

is another limitation highly prudent, that in affairs of

great importance more than a bare majority ſhould

be requifite ; fuch as two-thirds, or three-fifths : par

ticularly in altering any of the antient laws, or in con

demning any perſon impeached. Precaution fhould

alſo be taken againſt an obvious fallacy in all queſti

ons or ſtates of votes with three members ; in which

there may be more votes for one fide of the queſtion,

than for either of the other two, and yet thofe for the

other two fides may together be almoſt double the

number ofthat majority. Thus in a council of an hun

dred, there may be thirty-four for one fide and thirty

three for each ofthe other two, and yet without ſome

precaution in the conſtitution, thirty-four may deter

mine a point againſt the inclination of fixty-fix. Such

queſtions may generally be reduced firſt into a fimple

queſtion of two parts, and when one of thefe is de

termined it may be ſub-divided again into another

queſtion of two parts if neceffary. In like manner in

elections to offices, where there are three candidates,

there ſhould always be a vote previous to the deciſive

one; to try firſt what two of the three candidates have

the greateſt number of votes ; and he who has the

feweſt ſhould be left out in the decifive vote to be

put between the other two candidates.

II. Each ofthe three general claffes offorms have Ech claſs of

manyinferior ſpecies with moſt important differences.impleforms bus

Monarchy is either abfolute, when the whole admini- Monarchy.

VOL. II. Hh
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Book III.ftration is committed to the prudence and integrity

of the prince, without any other reſtrictions than thofe

always to be underſtood in civil power from the very

end of it : or limited, where by ſome original laws in

the very conftitution or conveyance of the power the

quantity of it is determined, and limits fet to it, with

refervations of certain publick rights of the people

not intruſted to him ; and yet no court or council con

ftituted which does not derive its power from him.

Again,Monarchy may be either hereditary or elective;

during life, or for a certain term .

Arilucracy.

The Species of Ariftocracy, or the power of a fenate, admits like

variety: it is either abfolute or limited; or temporary,

where the fenators fit only for a certain term in the fe

nate, and then return to a private condition, orper

petualduring life. It may be either hereditary, where

the reprefentatives of certain families are fenators ; or

elective, where either at certain periods the whole ſe

nate is choſen, or vacancies fupplicd, as they happen,

by election ; and this is done either by * creation or a

popular election, or by co-optation of the ſenators ; and

theſe in many different ways. Sometimes a certain

fortune, or the poffeffing certain lands entitles to a

feat in thefupreme council ; † and this Ariſtotle calls

an Oligarchy.

Democracies too are of very different kinds. Some

times all the free men of the ſtate with equal right of

Democracies of

different kinds.

* Thefe are the terms ufed by the Romans, creation for popular cleation , and co

optations for election to an office bythe colleagues in that office. This Ariftotleand

Plato call a Timocracy, or Oligarchy.
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fuffrage make the fupreme affembly. Sometimes a CHAP. 6.

few deputies are choſen annually, or at certain peri

ods, either by a whole people at once; or each of the

ſeveral ſmall diſtricts into which a people is divided

have a right of returning a certain number of depu

ties to the affembly. Sometimes a certain fortune

or eſtate is requifite to entitle to a vote in the affem

bly, or to a vote in chufing deputies or repreſenta

tives. Sometimes a part choſen by lot conftitutes the

fupreme affembly: fometimes where all have votes yet

their votes are not of equal effect, but * being divided

into certain claffes, and thefe fub-divided into centu

ries, or ſmaller claffes, not according to their num

bers, but rather their wealth, matters are determined

not by plurality of ſingle votes, but by the plurality

of concurring centuries ; tho' in one century there be

far greater numbers than in others. Theſe are the

principal models of the fimple forms.

The complex forms are innumerable according as , Complexforms

Monarchy of any of the above-mentioned kinds is

combined with fome of the feveral forts of Ariſtocra

cies , or Democracies, or with both. And further diver

fities may ariſe according as the ſeveral effential parts

of fupreme power are entruſted differently with the

prince, the fenate, or the popular affembly. And thus

the variety is endleſs , as one may fee in Ariſtotle's po

liticks and Harrington .

The most im

III. To enable one to compare the feveral forms, neverst

and judge of the moſt convenient, we ſhall premiſe

* The Gomitia Centuriata of Servius Tullius.

portant

maxims.

•

Hh 2
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Book III.fome general maxims of great importance, and then

make fome fpecial remarks upon the conveniencies

and inconveniencies of thefeveral fimpler forms which

muſt be parts in every complex one.

Fourgrand ad- 1. "Tis obvious that when by any plan of polity

theſe four advantages can be obtained, wiſdom in dif

cerning the fitteſt meaſures for the general intereft ;

fidelity, with expedition andfecrecy in the determina

tion and execution ofthem, and concord or unity ; a

nation muſt have all that happineſs which any plan of

polity can give it ; as fufficient wisdom in the gover

nors will diſcover the moſt effectual means, and fide

lity will chufe them, by expedition and fecrecy they

will be moſt effectually executed, and unity will pre

vent one of the greateft evils, civil wars and feditions.

The great neceffity of taking fufficient precaution a

gainſt theſe miſchiefs of factions and civil war leads

moft writers in politicks into another obvious maxim,

viz.

vantages to be

je ured.

The parts of

fupreme pover

2. That the ſeveral parts of fupreme power if

fould cuntied. they are lodged by any complex plan in different fub

jects, fome granted to a prince, others to a fenate,

and others to a popular affembly, there muſt in ſuch

caſe be ſome nexus imperii, or fome political bond

upon them, that they may not be able or incline to

act feparately and in oppofition to each other. With

out this , two fupreme powers may be conflituted in

the fame ſtate, which may give frequent occafions to

civil wars . This would be the cafe if at once both the

fenate and popular affembly claimed the legislative
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power ; as it happened in Rome after the tribunes held CHAP. 6.

affemblies of the plebeians without authority of the

fenate, and obtained that the decree of the plebeians

fhould have the force of laws, while the fenate infi

fted upon the like force to their decrees. The like was

the cafe in many nations ofEurope, while the ecclefia

ftick ftate pretended to make obligatorylaws, and exer

cife certain juriſdictions , independently of the civil . If

therefore the feveral effential parts of fupreme power

are diftributed among different perfons or courts, they

muſt have ſome ſtrong bond of union. If a prince has

the executive, and the power of peace and war, while

another body has the legislative, the power of raiſing

tributes muſt be at leaſt neceffarily fhared with the

legiſlative council, that it may never be the prince's:

intereft to make war without their concurrence : and

the prince muſt have a fhare in the legiſlative. With

out fuch bonds laws might be enacted which the prince

would not execute, or wars entered into which the

nation would not fupport.

fonorinonecoun

But there is no fuch neceffity that all the parts of No neceffity .

the fupreme power fhould be committed either to one'e allin one per

perfon or one council . Unity may be preſerved other- cit

ways. And other intereſts of the ſtate may require

that they ſhould be divided .

fale bottom for66

3. Another maxim is equally certain from reafon Property the

and the experience of all nations, That property, civil power,

" and that chiefly in lands, is the natural foundation

1.In Monarchy.

"upon which power muſt reft ; tho' it gives not any

" juft right to power." Where there is property there.

66
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Book III.numbers of men can be fupported, and the ir affftanc

obtained as they can be rewarded for it : and where

they cannot be ſupported and rewarded, their affif

tance is not to be expected . When power wants this

foundation, the ſtate muſt always be reftlefs, fluctuat

ing, and full of ſedition, until either the power draws

property to itſelf, or property obtains power. Men who

have property, and can therefore obtain force , will

not be excluded from fome ſhare of power. And men

in power will exert it one way or other in obtaining

property tofupport themſelves ; which muſt occafion

convulfions in a ſtate. Pure Monarchy will never con

tinue long without crown-lands, or hereditary provin

ces, where the lands are either the property of the

prince, or he has a power over them equivalent to pro

perty. "Tis true, that to fupport Monarchy, or the

power ofa few, it is not neceffary that the monarch

or the cabal ſhould have near one half of the proper

ty. A much ſmaller ſhare will be ſufficient where the

counfels are united as they are under a prince or a ca

bal of a few; and may be an over-match for double or

treble the property diſperſed among fuch multitudes

as feldom can unite in their defigns, or in the mea

fures fubfervient to them. But ſtill the maxim holds,

that without a large fhare ofpropertyfuch power can

not be ſtable.

2. Ariftocracy. An hereditary Ariſtocracy in like manner ſhall be

expofed to conſtant ſeditions and fluctuation , unleſs

a very large ſhare of the lands are the property ofthe

fenators. As the fenators themſelves are often of dif
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ferent ſentiments and deſigns , there is not ſuch unity CHAP . 6 .

of council as in Monarchy ; and therefore a larger

fhare of property in their hands is neceffary for the

ſtability of that form, than is neceffary to be in the

monarch for the ſtability of the Monarchy. If they

have not near an half of the property, there may be

an intereſt and a force fufficient to controul them, and

change the form of polity.

cy.

A Democracy cannot remain ftable unleſs the pro- 3 . In Democra

perty be fo diffuſed among the people that no fuch ca

bal of a few as could probably unite in any deſign,

fhall have a fund ofwealth fufficient to fupport a force

fuperior to that of the reſt. And in the ſeveral com

plex forms of polity there muſt fome fuitable divifion

ofproperty be obſerved, otherways they ſhall always

be inftable and full of fedition ; when power has its

natural foundation of property it will be lafting, but

may, in fomeforms, be very pernicious and oppreſſive

to the whole body of the people ; and it muſt be the

more pernicious that it will be very permanent, there

being no fufficient force to overturn or controul it..

And this fhews the great care requifite in fettling a

juſt plan, and a fuitable divifion of property, and in

taking precautions againſt any ſuch change in proper

ty as maydeſtroy a good plan : this fhould be the view

of Agrarian laws .

4. As 'tis manifeft that in Democracies, and in all 4 Democratick

Democratick affemblies truly chofen by the people,"

and united in intereft with them, there muft ever be a

faithful intention of the general intereft, which is the

part requifite in

every plan.



248 The ſeveral PLANS ofPOLITY.

Book III intereſt of the whole affembly; no conftitution can be

good where fome of the most important parts of the

civil power are not committed in whole or in part to

fuch an affembly, which ever muſt be faithful to that

intereft for which all civil polity is deftined. And con

fequently when the fituation of the people, their man

ners and cuftoms, their trade or arts, do not fuffi

ciently of themſelves caufe fuch a diffuſion of pro

perty among many as is requifite for the continuance

of the Democratick part in the conſtitution ; there

fhould be fuch Agrarian laws as will prevent any im

moderate increaſe of wealth in the hands of a few,

which could fupport a force fuperior to the whole bo

dy. 'Tis in vain to talk of invading the liberty ofthe

rich, or the injury of ſtopping their progreſs in juſt

acquifitions. No publick intereft hinders their acqui

ring as much as is requifite for any innocent enjoy

ments and pleaſures of life. And yet if it did, the li

berty and fafety of thouſands or millions is never to

be put in the ballance with even the innocent plea

fures ofa few families ; much leſs with their vain am

bition, or their unjuſt pleaſures, from their uſurped

powers or external pomp and grandeur.

No oppreffive

privileges fhould

For the fame reaſon, all thoſe groundleſs partition

be allowed to anywalls among citizens, confining places of power and

arders ofmen. profit to certain families or certain orders, ought to

be prevented or broke down ; as they are both the oc

cafions of immoderate and dangerous wealth in theſe

orders ; and give the jufteft caufes of indignation, re

fentment, and ſetting up of a ſeparate intereſt, to all
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thoſe who are thus unjustly excluded. Thus we fee CHAP. 6.

that Rome was never at reſt till the brave and popu

lar among the plebeians obtained acceſs to the higheſt

offices in the ſtate, contrary to their old unreaſonable

laws. The general good of all is the end of affociat

ing, and not the grandeur of a few. If certain orders

muſt reap all advantages, they ſhould make a ſtate by

themſelves, without other orders united with them.

5. Tho' ' tis not poffible to fix upon any one num

ber of perfons or families as the very beſt for a poli

tical union, yet we may fee plain reaſons why certain

numbers are too fmall, and others too great. For it

is plain on one hand, firſt, that the greater the num

bers united are, the greater muſt be the danger that

the vigilance of magiſtrates fhall not extend to them

all for protection and improvement of their conditi

on ; and that many arifing diſorders ſhall not be reme

died. And then the tumults and convulfions offuch

great bodies ſhall be more terrible and calamitous, as

greater multitudes are involved in them .

Again, 2. The greater the multitudes are which

thus unite into one ſtate, the number of ſtates into

which mankind are cantoned muſt be fo much the

fewer, and confequently a fmaller number ofmankind

can ariſe to eminence, or have opportunities of ex

erting their abilities and political virtues, or of im

proving them for the benefit of mankind. In fome

vaft ftates confifting of many millions, there is but a

fmall number who are admitted to the fupreme coun

cils, or have any confiderable fhare in the adminiſtrati

VOL. II. I i

The numbers

fitteft for aflate,

Some too great.
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Book III.on. The reſt are either wholly excluded , or have no

other ſhare than blindly obeying the orders of their fu

periors. If the fame multitude had been divided into

many ſmaller ſtates, there had been room for many

men of finer genius and capacity, to exert their abi

lities, and improve them by exerciſe in the ſervice of

mankind ; whether by forming men to virtue, cultiva

ting in them all focial difpofitions, and training them

in publick offices civil or military ; or in improving

the ingenious arts. Accordingly we find that all vir

tues and ingenious arts flouriſhed more in the little

ſtates of Greece than in any of the great empires.

Others tecfmall.
But on the other hand, 1. The numbers muſt be

fo great as to be eaſily fuperior in force to any ſuch

bands of the manifeftly and avowedly unjuſt as may

probably unite together. In ſtate-factions, upon fome

fpecious tho' falfe views of right, vaſt numbers may

unite, eſpecially in the greater ſtates : this ſhould be

prevented by a proper plan of polity. But feldom do

thouſands of robbers or pirates unite for avowed

ly unjuft depredations, and yet a thouſand families

would ſcarce be fufficient to refift fuch bands of rob

bers as might be apprehended.

Again, 2. There are many grand and uſeful deſigns

of great and laſting advantages in life, which require

bothgreat wealth and a great number of hands. Such

as clearing foreſts, draining marshes, maintaining fo

reign commerce, making harbours, fortifying cities ,

cultivating manufactures and ingenious arts, and en

couraging the artizans .

--
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But

3.

Whatever numbers might have fufficed for CHAP. 6.

the full improvement of human life, before any great

ſtates had ariſen in their neighbourhood, and been

therefore large enough for forming little ſtates ; yet

after a great empire is formed, much larger numbers

are requifite in the ftates around it, and it immedi

ately becomes adviſable for many ſmall ſtates to unite

in a large one ; or to form ſome ſtrongly united fyf

tem, that they may be able to reſiſt the over-grown

empire. This is feldom done fuccefsfullyby common

leagues or alliances ; little jarrs and fufpicions may

make their alliance of little effect. And feldom do

theyall exert themſelves as vigorouſly as they would do

after an entire coalition, or after fome fyftem formed

fo ftrongly as to come near to a compleat coalition.

fafety.

6. As fome extraordinary dangers in natural liber- Extraordinary

ty may juſtify fome extraordinary meaſures ; and as rights forfuture

in civil fociety it may be perfectly juſt to fet limits

even to ſuch acquiſitions as are not to be made inju

riouſly, but may hereafter prove dangerous to the

community; fince a more extenfive intereſt of man

kind is always to limit and controul the leſs extenſive :

it may in like manner be perfectly juſt in neighbour

ing ſtates to put an early check to any dangerous

power arifing. If they ſee any ſtate artfully modelled

for conqueft or for oppreffing their neighbours, and

keeping a-foot fuch military difcipline and force as

they cannot be fecured againſt, conſiſtently with the

allowing their people to follow their honeſt and in

nocent occupations, or without vaft expences ; they

1

1

Ii 2
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*

BOOK III . have juſt right to free themſelves from thefe dan

gers at once before they grow too great, by breaking

the power of that ambitious neighbour, or by obtain

ing fuch fecurity as fhall be fufficient for their ſafety,

fuch as the furrendry of fortified places , or the demo

liſhing them : or any other fecurity the leaſt oppreffive

that ſhall prove effectual for their ſafety.

7. Welaftly obferve once for all, that in contriving

powerby bad of civil polity no account is tobe made of what good

The polityfhould

preventabuses

bands.

men in power would do in any plan : good and wife

men inveſted with power in
any plan would promote

effectually the general happineſs. The grand point is

" to prevent miſchief to the ſtate, or its members,

" even when power comes into bad hands," as no hu

man wiſdom can ſee into an hypocritical or change

able heart ; and in all plans bad men may come into

power. But there may be fuch contrivances in thepo

lity as may reſtrain their evil intentions, as may re

move temptations to abuſe their power ; or at leaſt

may take away all hopes of fuccefs, and of finding

their intereſt in abufing it.

The peculiar . IV. We proceed to the more ſpecial remarks upon
advantages and

Simplertplans.

narchy.

dangers of the the peculiar advantages and diſadvantages of the ſe

1. Elective Me -veral fimpler forms. And firſt, Monarchy almoſt of

every kind has theſe advantages that it naturally pro

motes unity, and can execute its defigns with expe

dition andfecrecy. Rebellions may ariſe againſt any.

forts of governors ; but, as the whole power in Mo

narchy is committed to one ; there is no door open

* Thus the Civil Law allows the actio damni infecti before damages are fuftained.

I
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ed in the very plan to fedition. And one perfon al- CHAP. 6.

ways preſent to exert his power may do it with more

expedition, as well asfecrecy, than any council ofma

ny. In elective Monarchies, if the plan of election be

tolerable, there is pretty good fecurity for wiſdom in

the governor. But by this plan there is no fecurity

for fidelity; and very little for unity. As the crown

does not defcend to the poſterity of the elective mo

narch, he will ever be attempting to alter the confti

tution ; or if he deſpairs of fuccefs in this deſign, his

next will be to * enrich and aggrandize his own fami

ly, by all manner of exactions from his fubjects. And

tho' concord may be preſerved during his life, on every

new election there muſt be great danger of a civil war.

narchy.

In hereditary Monarchies there may be lefs dan- Hereditary Mo

gers of civil war, and more ſecurity for fidelity ; as

the grandeur of the prince's family depends on the

profperity ofhis country. But this is often over-look

ed by imprudent princes, who may take the moſt op

pofite meaſures , by giving themſelves up to luxury

and pleaſure, or amaſſing wealth ; breaking the ſpirits

and ruining the fortunes of their fubjects, and oppref

fing all eminent virtue and love of freedom as dan

gerous to themſelves and their families. Thus theſe

curity for fidelity is but ſmall, and there is none at

all for wiſdom or political abilities in men educated

from their infancy in that elevation of fortune, where

a conſtant deference is paid them inconſiſtent with all

This has been the conftant conduct of that Monarchy abfurdly called ſpiritual,

the Popedom.
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Book III.candid advifing or reproving, all expreffing of diſlike

at what is wrong in them; no wonder that uncon

troulled paffions ariſe, that ſuch ungoverned minds

lofe all equitable difpofitions toward their fellow-crea

tures, for whoſe intereſt they are intruſted with theſe

powers ; andgrow incapable of felf-government, or of

any vigorous application either to the publick inte

refts or their own. Such perfons muſt generally be

made a prey or a property to fawning and artful fy

cophants.

Limited Mo
Could wiſdom and fidelity be inſured, no form

marchies betterwould be preferable to abfolute hereditary Monarchy.
than abfolute. But there can be no fuch fecurity in any hereditary

office. In Monarchies only limited by laws without

any council fharing with the prince in any parts of

the fupreme power, there are pretty much the fame

dangers, both of imprudence and ſeparate intereſt of

the monarch. But the right of reſiſtance will be more

manifeſt to the whole people ; and there will readily

be a more general concurrence of the people to pre

ferve their rights byjuſt violence, whenever the prince

invades any of theſe that are exprefly reſerved by fun

damental laws, than where there are no fuch limita

tions. In this form indeed there is a door open to

perpetual ſtruggles ; as the prince will always be at

tempting to enlarge his powers, and the people watch

ing againſt it.

Wisdom often

founded in Ari

focracies, but

not unity, or ex

V. In Ariftocracies where the whole power is lod

ged in a council of men of eminent ſtations or for

pedition, or fide- tunes, one may fometimes expect fufficient wiſdomlity.
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1
and political abilities to difcern and accomplish what- CHAP. 6.

ever the intereft ofthe ſtate may require. But there

is no fecurity againſt feditions and civil wars. Nor

can this form fecure fidelity to the publick intereft, or

admit ofſecrecy and expedition. The views of a cor

rupt fenate will be aggrandizing themſelves and their

families by all oppreffion of the people. In heredita

ryfenates theſe evils are moſt to be feared, and the

majority of ſuch bodies may fometimes want even po

litical wiſdom. Among men born in high ſtations of

wealth and power; ambition, vanity, infolence, and

an unfociable contempt ofthe lower orders, as ifthey

were not of the fame fpecies, or were not fellow-citi

zens with them, too frequently prevail. And theſe

high ſtations afford many occafions of corruption, by

floth, luxury, and debauchery. Anunmixed heredi

tary Ariftocracy muſtbe among the very worst forms,

fince it neither fecures wiſdom, fidelity, unity, nor

fecrecy.

the best forts.

In a council offenators elected for life by the people The elective are

or by any popular intereft , there is better fecurity'

both for wiſdom and fidelity. The people, tho ' not

the beſt judges of abilities , yet follow at leaſt the

character for wiſdom, which wife men generally ob

tain. And fuch ſenators muſt be excited to fidelity,

both by gratitude to their electors, and by their de

fire of popularity, and influence in any future electi

ons, that they may carry them for their friends . But

there is no fecurity againſt difcord and fedition in fuch

a council. And ambitious views of enlarging their
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Book III.wealth may make the ſenators unfaithful to the popu

lar interefts .

When new members are admitted by co-optation,

the fenate may turn into a dangerous cabal, without

any of the advantages defirable in civil polity, and at

tempt to make their office hereditary. But when fena

tors are elected by the people, and continue in office

only for a fhort term, after which they return to the

fame condition in point of right with the populace,

fuch a fenate is more properly called a popular affem

bly, and the polity is a Democracy. In this form fi

delity and wiſdom are abundantlyfecured : but it lies

open to feditions , and cannot be ſpeedy or fecret in

the execution of its defigns . This model can only be

called Ariftocratick when the people are confined to

elect the fenators out of certain eminent families; and

even ſo it is not one of the fimple forms, fince the

creation of magiſtrates, one of the effential parts of

ſupreme power, is lodged with the people.

This limitation however of a people in their elec

tions to certain orders, or to fome eminent families,

will always raiſe two grand factions with ſeparate in

tereſts . The wiſe, and brave, and ambitious among

the plebeians will ever be making ftrong efforts to

break down this partition and obtain accefs to the

fenate, and feditions can ſcarcely be prevented.†

+ Moſt oftheſe remarks upon Ariftocra

cies one fees confirmed by the whole firſt

Decad of Livy , which Machiavel juft

ly chofe as the fund of his political obfer

vations . When fenators are entitled to be

elected by a certain degree of wealth, Ari- tients.

| ftotle calls the form Oligarchy, and gives

a long detail of its dangers, 1. iii . c . 5.

and l . iv. c. 2. When they are chofen up

on fome fame for virtue, he calls it the

proper Ariftocracy, as do others of the an
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All Democra

but deficient in

VI. In all forms of Democracy one may be fure CHAP. 6.

of fidelity. The popular affemblies always defire the

good of the whole as it is their own. But where thecies arefaithful,

whole power is lodged in ſuch aſſemblies , without anyother repeti..

check or controll by a prince or fenate, there is no fe

curity for wiſdom, unity, or fecrecy. This is obvious

where all the free men meetin the affembly, there is

no hope of wiſdom, no avoiding feditions, no ftabi

lity of councils. Suſpicion and envy can be raiſed, by

artful ſelfiſh demagogues, againſt all virtue and emi

nence, even where there is the greateſt need for them .

Their refolutions are fometimes extravagantly bold ;

and again, when a pannick is raiſed , abjectly time

rous.

Democratick de

fort.

When the power is committed to a numerous af- A council of

fembly of popular deputies or repreſentatives for aputies the best

fhort term ; equal fidelity may be expected, if they are

fairly elected by a popular intereſt, and much more

wiſdom and ſtability : and yet there is no fecurity here

againſt faction and fedition ; and, as the humours of

a people change at the different elections, there may

be too much inftability.

of elections.

Electing by the lot as it excludes all briguing and The best form

bribery, fo it excludes all prudence in the choice, and

all regard to merit : unleſs there be firſt a leet , or

fmall number of candidates for each office, chofenby

fuffrage , and then one of this number determined

by lot ; conftituting thefupreme affembly ſo that mat

ters are determined by plurality of centuries and not

of finglefuffrages, may caft the power much into the

VOL. II. Kk
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Book III.hands of men of fuperior † ſtations and knowledge,

but gives no fecurity againſt feditions.

VII. From theſe reaſonings it appears that none of

thefe fimple forms can be fafe for a fociety. If theſe

deferve to be called the regular forms which are wifely

adapted to the true end of civil polity, all the ſimple

forms are to be called rather rude and imperfect.

Complex forms made up of all the three will be found

the beſt and moſt regular according to the general

doctrine both of antients and moderns . 'Tis little

to the honour of any form, and of little confequence

to fhewing it to be a juſt or prudent, or facred and ve

nerable one, that it was the antienteſt, or prevailed

in the earlieſt ages. There is no human contrivance

that we could lefs expect to be brought to perfection

at firſt, or in a fhort time and upon little experience,

than that of civil polity ; as the fettling it well muſt

require the greateſt wiſdom and experience. The ar

gument of antiquity would recommend to us to re

turn again to dens, and caves, and beaſts skins, and

accorns, or wild fruits of the earth, inſtead of our pre

fent houſes, food and cloathing. A rude artleſs plan

might fucceed well in earlier days while more of the

earlier fimplicity and innocence of manners was pre

ferved. But, when luxury and corruption of manners

Nofimple forms

fafe.

This form Ariftotle calls a Timo

cracy .

This is plain in Ariftotle tho' he pre

fers a certain fort ofpure abfolute Monar

chy, which only exifts in the fpeeches of

flatterers, where the king is fomeway di

vine and fuperior to all others in perfonal

virtues . Zeno was of the fame opinion.

See Laert . in Zenone. So Polybius, Hift.

p. 628 and 638. Dionyf. Halicar. Antiq.

1. ii. Cicero apud Non. Marcel. de verb.

prop. 4. 292. Tacit. Ann. 4. 33.

·
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✓

crept in, men would foon find the neceſſity of more CHAP. 6.

artful polities .

innumerable.

Of the complex or mixed forms there is an end- Complexforms

lefs variety, according as the feveral parts of fupreme

power may be differently lodged in the Monarchick,

Ariftocratick, or Democratick bodies of the feveral

fpecies above-mentioned. Many of theſe varieties are

confidered in the fourth, fifth, and fixth books ofA

riſtotle, and in Harrington, with the natural cauſes

and occafions of changes and of ruin. We fhall only

fuggeſt ſome general remarks upon the propereft man

ner of combining theſe feveral fimpler forms into a

complex one.

agrarian law.

VIII. To preferve the Democratick part, we ob- The wife forts

ſerved above the uſe of ſome agrarian law, or fome ofthemwith a

contrivance that would prevent any dangerous degree

of wealth coming into the hands of a few. No pre

ciſe fum can be fixed as the higheſt. Different ſtates

may admit of different degrees of wealth without

danger. If the agrarian law limits men to too fmall

fortunes ; it diſcourages the induſtry of the more able

hands in trade or manufactures. If it allows too much

wealth, fome cabal of potent families may enflave the

reſt. Without any fuch laws fome mixed ſtates are

fafe, provided the lords can fell their eſtates , and trade

and manufactures flouriſh among the plebeians ; and

they have access to the places of greateſt profit and

power. Bytheſe means, without any law, wealth may

be fufficiently diffuſed .

2. 'Tis of great advantage in every form that theAgned geoman

Kk 2

12.

'
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Book III.common farmers or husband-men have good tenures ;

not fuch as fhall maintain them in floth or afford fer

vants to do all labour for them; but yet fuch as will

yield a plentiful fupport to the laborious and induf

trious ; that they may live happy, and have ſtrength

ofbody and mind for defence of themſelves and their

country againſt domeſtick tyrants or foreign inva

ders.

A popular af

2.5.

3. The ſafeſt popular aſſembly in a mixed form is

fembly of depu that of deputies or reprefentatives proportionally and

fairly elected for a certain term . In fuch affemblies the

number of deputies from the ſeveral diſtricts fhould

be proportioned to the number of people and their

wealth inthe feveral diftricts. A conftant door to cor

ruption muſt be open if ſmall or poor diſtricts and

cities have reprefentatives quite beyond the proporti

on of their wealth to the reſt, and of the ſhare they

bear in the publick burdens ; befides it is a manifeſt

iniquity to the greater diftricts . And the manner of

election fhould be fuch as excludes bribery and cor

ruption, otherways they are not true reprefentatives

of their districts. In fuch an affembly there muſt be

undoubted fidelity, and therefore the largeſt ſhare of

the legiflative power fhould be committed to them.

If fuch affemblies are lefs fit for deliberating, debat

ing, concerting, and propofing laws, they fhould have

the chief power of enacting ; as they will never incline

to enact what they do not judge uſeful to the whole

body, fince whatever is oppreffive or hurtful to the

people muſt be fo to themſelves.
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4.

power of

rating, ofjurif

tion of magif

To prevent feditions in the popular affembly and CHAP. 6.

theinſtability ofits councils and meaſures,'tis general- A fenate ne

lyconvenient that there be a fenate ofa few ;which, be- fry with the

ing elected by the people or by a popular intereft, uponing and delibe

character for eminent abilities, fhould have the wholeaction and crea

right of deliberating, concerting, and propofing laws rates.

or decrees to the popular affembly: and ſhould con

tinue only for a limited term, changing by rotation,

and not all at once : a fenate thus conftituted might

ſafely be entruſted alfo with the higheſt juriſdiction ,

or judging of all cauſes in the laſt reſort, and with the

creation and election of magiftrates and officers civil

and military, at leaſt they ſhould have a large ſhare

in fuch creations. There would be little caufe to ap

prehend their having any views oppofite to the popu

lar intereft; fince after a fewyears they and their fami

lies fhall be in the fame condition with the populace

in point of right: and all their hopes of re-election af

ter the limited periods, muſt depend on their good

character with the people. Such a fenate would be

the best judges of the abilities of men for important

offices .

annales ne

ces.

5. In all fenates, councils, or affemblies to be elec- A retotion and

ted for a certain term , a rotation is of great uſe, bycefary as to off

which a third or fourth part only goes out at one time"" .

and their places then are fupplied. Suppofe this hap

pens annually, or every fecond year, a majority ſtill

remains of old members, fuch as are well acquainted

with the reaſons of all meaſures formerly concerted ,

and are enured to publick buſineſs ; and yet dangerous

!
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BOOK III . cabals may be prevented or broken ; and new able cha

racters are brought to light, and find opportunities of

exerting their abilities in the publick fervice : and the

ftate gets more hands whom it can truſt in any im

portant affairs civil or military; nor is it diftreffed by

the death or treachery of thofe formerly employed ;

nor is there fuch envy and diſguſt raiſed by this me

thod in the body of the people, or in the greater fa

milies, as when a ſmall cabal of men engroſs for a long

time all the offices of profit and power. Not to men

tion the dangers to be apprehended to any free ſtate

from the long continued power of a few, which be

gets in them infolence, and fuch ambitious views as

they never would have entertained had the term of

their power been limited by law.

6. The like reaſons fhew the advantages of making

all magiftracies annual, or, if that term be too fhort

for fome great defigns, of limiting them at leaſt to

a certain ſmall number of years. This regulation may

fometimes deprive the ftate of the fervices of fome

men of fingularly great abilities, and yet not general

ly. Thoſe who go out of office by a fixed law are not

affronted; their fucceffors mayoften obtain their coun

cil and affiftance. And where fuch laws have obtained

for any confiderable time, there will be confiderable

numbers of men of diftinguiſhed abilities and expe

rience for the feveral offices civil or military. The

hopes ofthe ſtate need not depend on one alone ; there

would be no diftreſs by the death of one. And each

magiſtrate would be more zealous to do publick fer

Magiftrates

fhould havefixed

periods.
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vices in his turn , that he may obtain honour and po- CHAP. 6.

pularity, and thus fecure his re-election as foon as the

laws permit. Longer military command may be more

fucceſsful in the ambitious views of conquering. But

fuch deſigns ſeldom increaſe the happineſs of the vic

torious ſtate ; and they create a great deal of unmeri

ted mifery to others ; all fuch views are wicked and

unjuft.

7. To prevent feditions in either of theſe affem

blies, and their contentions with each other, and all

attempts to alter the conſtitution by the one's invad

ing the right of the other, there fhould be a monar

chick or dictatorial power conftituted as an umpire

between them ; by which too the execution of all de

figns may be made more expeditious and fecret where

it is requifite. This power may be committed either

hereditarily to fome family, yet without other foun

dation of wealth than what depends on the law, or

the grants of the popular affembly, or to a ſmall num

ber or council of a few elected for a certain term by

the ſenate, and fitting continually, ſo as to be always

ready to exert the force of the ftate for its defence

againſt ſudden dangers ; changing by rotation , and

each one of them accountable, after his power expires,

to the fenate or popular affembly for any ſteps taken

during their adminiſtration. Such a prince, or dic

tatorial council, may fafely enjoy the executive power,

and a ſhare alſo with the fenate in the promoting to

offices .

Aregal or die

tatorialpower.



264 The best PLANS.

4

ballot.

8. The ballot * , well contrived, prevents all compe

tition or undue influence on the fuffrages , whether

The use of the in elections, or in thedeterminations about affairs
pro

pofed in the fenate or popular affembly, or in judica

ture. By the ballot men can vote as they pleaſe, with

out incurring the reſentments of the powerful, or a

popular odium , or the anger of their party. The cor

rupter may lofe his bribe, and yet gain no vote by

it. At the fame time ' tis plain the ballot takes away

all fhame, and gives free fcope to private pique and

malice, and envy. But theſe paſſions can feldom in

fluence any great numbers of a large affembly againſt

any one perſon, unleſs he has givenjuſt occafion for

them. Theſe inconveniencies therefore are far from

equalling thoſe which may attend other ways ofvot

ing in a free nation. The worſt effect of the ballot

is the forcing fometimes fome great and good men

to leave their country for afew years when the people

are fufpicious of their power.

9. The members of the popular affembly ſhould

portunities of in - have full previous information of matters to come

Previous op

the

pular deputies. before them, with the reaſons on both fides, and not

BOOK III.

I be firft informed by tedious altercation when they are

affembled. There may be opportunities for all who

incline to inform thofe concerned of the reafons ur

The most prudent method in electi

ons by the people is that by both ballot

andfcrutiny, as explained by Harrington,

and practifed in Venice and fome other

Bates. The Leges Tabellanae in Rome are

well known. A law concerted by the

fenate was intimated to all by the promul

gatio per trinundinum , and men could pro

mote or oppofe thelaw by fpeeches from

the Roftra.
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ged onboth fides, while men are cooler than they can CHAP. 6.

be expected to be in the midſt of keen debates in the

very aſſembly.

10. In everyſtate a cenforial power is of great con

fequence: that by it the manners of a people may be

regulated, and that luxury, voluptuous debauchery,

and other private vices prevented or made infamous,

which otherways would deſtroy all publick virtues,

and all faithful regard to the general good, and lead

men to ruin the beſt contrived polity. Of this more

hereafter. 'Tis in vain that princes or fenates com

plain of corrupt manners. Their complaints muſt

raiſe juſt indignation againſt themſelves , while the

higheſt dignities, the greateſt offices civil and milita

ry are promifcuouſly conferred by them on perfons of

the moſt profligate characters as readily as upon the

moſt virtuous. In vain they expect an inward reverence

to their perfons or authority, while the perfons near

eft to them, and promoted by them, employ the power

and wealth conferred on them chiefly upon indulging

themſelves in all debauchery and infamous vices with

impunity, or in a ſelfiſh aggrandizing themſelves and

their families .

The cenfors fhould be created by the fenate with

full power of degrading from all honours and offices

men of infamous lives and of diffolute conduct. They

ſhould have power alſo of inflicting fome more fevere

puniſhments. This truſt is perhaps more fafe in the

hands of a cenforial council for a fet term changed

by rotation, than in thofe of any one perſon.

VOL. II. LI

Acenforial

court.
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BOOK III. From a due
confideration of theſe points the more

convenient models of civil polity may be found, a

midſt that great variety of complex ones which may

occur to us. The moſt fuitable conſtitutional
laws

to each are at large confidered by Ariſtotle and Har

rington.

CHA P. VII.

The Rights ofGOVERNORS ; howfar they extend.

1.

THE
'HE rights of the ſupreme governors are fuch

as are veſted in them by the conſtitution, as

far as the rights of fubjects are naturally alienable,

and in fact alienated, by any juſt deed of theirs, againſt

which there lyes no juft exception. And firſt, ſuch

as are inveſted with the fupreme power, ' tis plain, are

not
accountable to any perfon or court upon earth as

a civil fuperior; to fuppofe it would be a contradic

tion.

Civil
SupremacyI.

what it confifts

in.

every state.

Not thefamein But we muſt not thence conclude that the fame

quantity of power, even abfolute and unlimited, is in

every plan of polity committed either to fome poli

tical perfon, or council, or both jointly, as there can

be in any other plan . The whole body of a people

in any country, did they reaffemble again, and refolve

to enlarge the powers of the rulers to the utmoſt,

may convey as much power to them as any rulers elfe

where can juſtly enjoy. But in fome ſtates unlimited

power is already conveyed to a prince, or to a fenate, or

{
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to an affembly, or to all theſe together; whereas in o- CHAP . 6 .

ther ſtates certain rights in the very conftitution are

referved to the people, which neither any prince, nor

any political council, nor both jointly, have any right

to invade. Such are the fundamental laws in many

ftates , fettling the very legiſlative powerinfome coun

cils along with the prince, and both jointly cannot

alter them. No deed of fuch a council can empower

the king to make laws by himſelf or to levy tributes.

Any fuch tranſaction of a council or popular affembly

with the prince would of itſelf be void, as exceeded

all the powers veſted in them. In fome called abfo

lute and hereditary monarchies, the prince never.

claims the right of altering the order of fucceffion, or

of alienating any part of his territory, without con

fent of the whole body, or of transferring the king

dom to another.

The fame thing is more manifeft in the coalition

of two independent ſtates into one ; where each has

referved certain rights, and exempted them from the

cogniſance of any perſon or political council conſti

tuted in this coalition, for the governing of the whole.

No doubt in cafes of great neceffity the governors of

any ſtate may juſtly take ſome extraordinary ſteps be

yond theſe limits fet to them ; and they may fome

times without neceffity act treacherouſly againſt the

conditions upon which their power was fettled ; and

in theſe caſes there may be no formal appointment

of any method of redrefs. But the difficulty of ob

taining redreſs does not prove that they had any right

· L1 2

This manifeft
in the coalition

of independent
ftates.
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BOOK III . to take fuch unneceffary ſteps. And governors, where

there are no fuch limitations , may alter all old laws

or articles of agreement for any ſuperior expediency

even without any plea of neceflity, as that power is

committed to them ; whereas , where there are funda

mental laws referving certain rights as unalterable, no

thing but a manifeſt neceſſity can juſtify any ſteps be

yond the limits of theſe laws; otherways all faith in

fuch treaties of coalition is gone.

The cafeis the fame as in contracts of private part

nerſhip with fome expreſs reſervations . An extreme

neceflity may juſtify the breaking theſe reſervations ;

and yet no man fays a partner has as much power

without confent of the reft, when he is bound by ex

preſs reſervations, as he would have had if he had

been intruſted with managing the ſtock without any

fuch reſervations. Theviolation offuch reſerved rights

by governors without neceffity always gives a right of

reſiſtance, and of violent defence or proſecution, to

the perfons injured and all fuch as incline to aflift

them.

How governors

12facred.

"

II. Governors wifely exerciſing the powers com

mitted to them, are juſtly ſacred in this fenfe, " That

they are perfons of high importance to the publick

good, and all injuries or violence offered to them

" is more criminal, as it is more detrimental to the

66

66

66

publick, than the like offered to perfons of lefs im

" portance." But every good and ufeful man is facred

in the fame fenfe, whether in the fame degree or not.

The rights of governors, magiftrates, or clergy, are
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no otherwiſe facred than thoſe of other men, though CHAP. 7.

fometimes much more important. God has not by

any revelation determined the forms of government,

the quantity of power to be committed, or the man

ner of fucceffion, nor has he named the governors of

any nations now in the world. His law requires that

government ſhould be fettled ; as it requires all other

means of publick good. But the form of polity, and

the degrees of power to be committed, are left to

human prudence. His lawthe fame way requires pro

perty and confirms the natural and acquired rights

of all men. But 'tis left to human prudence to tranf

act about them. The fame laws of nature and re

velation confirm to fubjects their private rights , which

confirm the publick rights of governors : and the for

mer feem the more facred and important, as the lat

ter are plainly deſtined for their prefervation. In dif

ferent refpects every adventitious right, private as well

as publick, may be justly called both the ordinance ·

ofGod, and the ordinance ofman.

weakgovernors.

While governors ſeem to have honeft intentions, Duties toward

and their
adminiſtration tolerably promotes the pub

lick intereft, tho' they are not eminent in virtue, or

free from all faults in their publick conduct, we ſhould

have much indulgence to their weakneffes, confider

ing the difficulties and the great temptations in that

high ftate . They are ſtill perfons of great importance

to the publick intereft. Nay as to very worthless go

vernors ; tho' nothing may be due to them on their

own account, yet much may be due on account of
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Book III. the publick. Violent changes are attended with ma

ny dangers and fome conſiderable evils . They muſt

not be attempted, except when neceffary to avoid or

prevent fome greater evils felt or juſtly to be appre

hended from the prefent plan or the adminiſtration

ofit. While theſe miſchiefs do not ſurpaſs the evils

to be dreaded from a violent change, and while there

is not a profpect offuch fuperiorgood from the change

as outweighs theſe evils, it is the facred duty of ſub

jects toward their country to continue in obedience,

and to avoid the evils of civil war. But where it is

otherwiſe, and no gentler methods can relieve or fe

cure a ſtate from mifery, 'tis a duty incumbent on all

toward our country to make all efforts to change the

plan, or diveſt fuch perfidious governors of their

powers : all imaginable facrednefs of characters is then

gone ; they ceafe to be bleffings, and are become

plagues to mankind.

III. The right of reſiſting a limited monarch or

fenate, ufurping powers not veſted in him by the con

ſtitution, or invading the rights vefted in ſome poli

tical council or affembly, which has ſome ſhare in the

parts of the fupreme power, is very manifeft. But

we muſt not imagine that reſiſtance is only lawful in

limited governments, where ſome fundamental laws,

or contract, or oath taken at the admiſſion of the go

vernors to their office, exprefly reſerve certain rights

to the people, and exempt them from their power.

In theſe caſes the right of reſiſtance may be lefs dif

putable, and all mankind as well as the ſubjects, will

Rights ofrefif

ting are in all

plans.

4

"
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more readily agree about the juſtice of it, and the CHAP. 7.

proper times to uſe it. But in all governments, even

the moſt abfolute, the natural end of the truſt is ac

knowledged on all fides to be the proſperity and ſafe

ty of the whole body. When therefore the power is

perverted from this end to the ruin of a people, ei

ther by a monftrous tyrannical intention , or any fuch

folly or wickedneſs ofthe rulers as muſt have the fame

effect, the ſubjects muſt have a right of reſiſtance, as

the truſt is broken ; beſide the manifeft plea of necef

fity. Not to mention again, that all conveyance of

abfolute power, whether to a prince or fenate, with a

preclufion of all rights of reſiſtance, muſt be a deed

originally invalid, as founded in an error about what

is moſt effential in fuch tranſactions, the tendency of

fuch power to the general good.

ports no civilju.

This fuppofes no court or affembly fuperior to the Refiance im

king in monarchies , or to the fenate in ariftocracies, periority of the

or to the popular affemblies in democracies. It onlypeople.

ſuppoſes that the fupreme civil magiftrates or rulers

are fubject to the laws of God and Nature, and are

bound by fome contract, expreſs or tacit, which they

entered into upon their admiſſion to the power ; and

that they have no more power than the conftitution

gave them: and that, fince all civil power is granted

and received avowedly only for the publick good, he

who employs it for a contrary purpoſe, by this perfi

dy on his part, frees the other party from all obliga

tion, and confequently the fubjects have the natural

right ofdefending themſelves againſt wrongs . Aright
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Book III . of reſiſtance againſt injuries imports no civil fuperio

rity, nay it is confiftent with the loweſt ſubjection.

The perfidy of a fuperior may fet his fubject free from

all obligation to him : and even a flave may have a

right of violently refifling a favage and barbarous maf

ter, tho' he had been ſubjected to ſlavery for the juſt

eft reafons.

Who is the

judge whether

IV. As in all conftitutions civil power is acknow

the power isper ledged to be a truft for the publick good, queſtions

fidiously abused. may arife whether it be abuſed or not by fuch perfidy

as forfeits it. We do not here ſpeak of ſuch impru

dences or miſtakes of rulers as fubjects muſt have ex

pected in any fallible mortals. To bear theſe pati

ently, while their great interefts are fafe, they have ta

citly confented, and they are facredly bound to do

fo, both out ofduty to a ruler in the main good, and to

their country. But if the queſtion be, whether the a

buſes ofpower are fuch as are inconfiftent with a faith

ful intention, or fo great that they muſt be ruinous

to a people if they are perfifted in? one might think

that neither ofthe contending parties will be the moſt

impartial judges in their one caufe ; but the ruler can

have the worfe pretenfions tojudge, as the point quef

tioned is whether he has forfeited his power or not ?

and to be fure he never will give judgement againſt

himfelf. To be fure the arbitration of fome men of

wiſdom of fome remote nation, which could gain no

thing by either fide, would not be uſeleſs on fuch oc

cafions. But the people, or fuch a council of wife de

puties as they can truſt, and elected by themſelves,

}
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People have a

fes to revoke

granted.

have the beſt pretenfions to a right of deciding this CHAP . 7 .

queftion , as ' tis for their intereſt and that of their

conſtituents, that all civil power is conſtituted, and

not for that of their rulers ; and who can fo juftly claim

to judge of any trustee, or any perfon impowered to

manage bufinefs for others , as theſe perfons them

felves who have entruſted him, and ſupported him for

that purpoſe.

Nay, if upon trial the people find that the plan of

power they conftituted avowedly for their own good right in many ca

is really dangerous to them, they have a right to al- powersthey

ter it. It muſt be ſtrange effrontery in any governor,

from any views of his own intereſt, or that of his fa

mily, to hinder them to change it ; or to hold them

to a contract which he knows they entered into upon

this expectation and expreſs deſign that it ſhould tend

to the general good, for which alſo he expreſsly un

dertook, when it is found to have a contrary tenden

cy. The governor acts as a Mandatarius, who, after

he had been once employed by others to manage fome

important buſineſs of theirs by a general commiſſion ,

fhould refuſe afterwards to receive any fpecial inftruc

tions or limitations from thoſe who employed him,

or to quit his firſt commiſſion. If he cannot by rea

foning, and explaining the views of his conduct, fatif

fy the people ; he may juftly refign the troublefome

office, and may infift on compenfation of any damage

he ſuſtained, and that his family be fettled in as good

a condition as they were before he was raiſed to this

power; and the people are bound to do fo when it is

VOL. II. M m
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Book III.confiftent with their fafety. But to force a people or

a great majority ofthem to continue a form they are

diffatisfied with, or to be his ſubjects whether they

will or not, muſt be ftrangely abfurd ; as if millions

of men, among whom are thouſands of equal know

ledge, virtues, abilities, and capacities of happineſs

or mifery, with the ruler, were deftined as a proper

ty to be managed for his advantage, or pleaſure, or

vanity, contrary to the avowed end of all civil polity.

There maybe If a prejudiced people become fufpicious of their

rulers, or of the plan of power, without fufficient

caufe; and withdraw their obedience contrary to the

laws of a good conftitution, they no doubt commit

a great crime, often attended with horrid conſequen

cés. As does alfo the ruler who will retain a power

that is truly dangerous to a people, however it has

been conveyed. But when the cauſe of the fufpicion

is juft, they do a neceffary duty to themſelves and

pofterity by making all the violent efforts which are

neceffary to accomplish a change. And of the juſtice

of this caufe there is no common judge upon earth.

But ſuppoſe a prince or fenate perfuaded that there

right of compel is no juft caufe of diftruſting either the plan of power

canRulers

force have a

ling the whole bo

dy of a peopleto or their adminiſtration ; and yet neither any explica

befuljell tothem.

great crimes 912

bothfides.

tions or remonftrances of theirs, nor any arbitration

can fatisfy a people, or a great majority of them, and

remove their fears : as a people in continual fufpicion

and fear cannot be happy, and the publick happineſs is

the fole end of all civil power, the rulers cannot have a

right to retain their power unleſs they find fome means
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to remove theſe fears. No doubt men in power may CHAP. 7 .

juſtly and prudently take ſome ſteps contrary to the

prefentgeneral inclination or approbation of their peo

ple, when they cannot fafely communicate the rea

fons of their conduct to all. They may justly eſta

bliſh a plan which a ſtupid people ſhall not at firſt ap

prove ; provided they have all moral affurance that

upon the diſcovery of the reaſons of theſe ſteps, and

upon a full trial of the plan and its advantages, there

fhall be a general fatisfaction with both. A friend

may, in fome fingular cafes, take this power of coun

teracting the ſpecial inftructions he has received from

a friend who commiſſioned him in his buſineſs ; nay,

may venture juſtly upon fome uſeful fervices without

any commiflion at all, or contrary to what he knows

his prejudiced friend would allow, not ſeeing the ne

ceffity of what is done, or the eminent advantages to

enfue upon it. But all theſe muſt be ſome tranſitory

matters : nothing can juftify what will occafion a ge

neral permanent fufpicion and diftruft: as this muſt

deſtroy all publick happineſs in any people, who are

not already ruined in their minds by their flavery,

and have not loft all rational forethought or regard

to the future intereſts of their country. Such fufpi

cion and conſtant diftruſt muſt always remain at leaſt

in fome degree under abfolute hereditary Monarchies

and Ariftocracies, as there is no appearance of fecu

rity for the valuable intereſts of a people under them.

IV. Theſe forms of polity alone are juſt which

have a natural tendency to promote the general good .

Plans feldom
giveafolidright,

when they are not
well contrived.

M m 2
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Book III.If a form is conftituted which is equally applicable

to evil and good purpoſes, without any rational fecu

rity about its application to good, fuch as are all the

fimple abfolute Monarchies, and
Ariſtocracies, or ra

ther Oligarchies : the perfons entruſted with the power

have a right to uſe it for the publick good while no

other plan of power occurs to the fociety. But they

can no longer retain this plan when the majority will

confent to a change, and any part of the people is

diffatisfied with the old plan, and inſiſts upon fome

better fecurity for the general fafety. Nay as com

mon ſenſe muſt eaſily fhew that in fuch plans no pro

per precautions are taken againſt the greateſt mif

chiefs ; as ſoon as any one fees this, he is bound to

confent to any neceffary limitations and precautions.

That a people have rafhly contracted upon an error

in what is moſt effential in the nature of the contract,

gives no manner of right. It is the moſt direct perfi

dy, and a breach of the general facred truſt of all ci

vil power, in any ruler to oppofe fuch limitations and

precautions as are neceffary to prevent the moſt ex

tenfive miſchief. No abfolute hereditary rulers can

bind their fubjects by any oaths againſt all reſiſtance

of them and their fucceffors ; or prevent their right

of conftituting, when they can, fome proper
methods

of controll, in cafe of the fucceffion ofany
monstrous

tyrants. They fhould always remember the fole end

of their power, and that it is the bufinefs and inte

refts of the fubjects, that they are intruſted to ma

nage.

I
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bad plans.

"Tis true, when an imprudent plan is fettled and CHAP. 7.

there is no hope of fucceſs in any efforts to alter it,,Obligationsfome

but they muſt probably ſtrengthen the chains ; orwhen times tofubmit to

the evils apprehended from the continuance of it, and

the advantages hoped from the change, are not great

enough to overballance fome terrible miſchiefs to be

feared in a civil war, the fubjects may be facredly

bound, in duty to their country, to defer their de

figns to fome more convenient opportunity ; and in

the mean time to continue in obedience. Even as a

good man, in duty to himſelf and his family, is bound

to yield his purſe to a robber rather than hazard his

life in defending it. The ruler's tittle to the fubjec

tion of the people, in thofe oppreffive and abfurd

plans, is no better than that of a robber's to any mo

ney he had by force compelled one to promife him.

Error is as juſt an exception againſt a contract as force .

And in thefe abfurd plans there is always this excep

tion, not to mention the ftrong plea of neceffity,

Where the form indeed is in the main good and the

people fafe under it, tho' there be fome fmaller grie

vances arifing from fome of its parts of which the

rulers are tenacious, we may judge that they have

fuch external rights to retain thefe parts as a felfifh

man has to hold another to an unequal bargain. The

people may be obliged to acquicfce for a diftant u

tility, or out of duty to the publick ; and to prevent

greater evils which might enſue upon any violent ef

forts for a redrefs. But the ruler has no proper right

on his fide which he can uſe with a good confcience.
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their rulers a

gain?

orinvafi.ns.

V. Whenany rulers juſtly conſtituted, and exerci

fing their powers well, incur the odium of a great part

Obligations on of a diffolute people, and rebellions are raiſed againſt

Subjects defendthem, 'tis no doubt the duty of the other ſubjects to

'fupport them with all fidelity . They are in like man

ner bound to affift and defend them againſt any un

juft competitor, or any foreign invader without a juft

caufe. This is due not only to the very best of civil

governors, but even to all who have in the main good

intentions and fidelity, tho' attended with manyweak

neffes, fuch however as are not everfive of the great

interefts of fociety for preferving of which men uni

ted . The ſubjects are the more facredly bound to

fuch fidelity as the unjuſt competitor or invader gives

the very worst prefumptions of his intentions, and of

his future adminiftration , by his attempts to obtain it.

Воок III .

When they may

Submit to a con.

queror.

But if after all, fuch a one is fuccefsful, dethrones

the former governor, affumes the fupreme power to

himſelf, and is fo eſtabliſhed in it, that there is little

hope of restoring the former poffeffor without the

greatest bloodshed and mifchief: if the conqueror fet

tles fuch a plan of power as fecures the important

interefts of the ftate as well as they were before, ſo

that a reſtoration could do no publick good ; it be

comes the duty of the former prince to relinquish his

tittle , as it was folely granted to him for the good of

a people, which is now become inconfiftent with it.

And the people, confcious of their preſent ſafe and

eafy ſtate, and that they cannot accompliſh a reſtora

tion without the greateſt miſchiefs, may juſtly, nay
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are obliged to acquieſce in the preſent change, and Chap. 7 .

continue the publick happineſs byratifying it. In all'

theſe mutual obligations, ' tis abfurd to ſpeak of one

fide as continuing bound, when ' tis made impoffible

for the other to perform the duties in confideration

of which the obligation was conftituted . Such events

are exceptions underſtood in all contracts.

not tendto rebel
VI. There is a popular outcry often raiſed against Tiefe tenets do

theſe tenets ofthe rights of reſiſtance, as ifthey muftlion.

caufe continual feditions and rebellions : the contra

ry is abundantly known. Such miſchiefs are more fre

quently occafioned by the oppofite doctrines giving

unbounded licence to vicious rulers, and making them

expect and truft to the confcientious fubmiflion of

a people, contrary to nature and common fenfe ; when

they are giving loofe reins to all tyranny and oppref

fion. 'Tiswell known that men too oftenbreakthrough

the jufteft perfuafions of duty, under ftrong tempta

tions ; and much more readily will they break through

fuch fuperftitious tenets , not founded in juſt rea

fon. There is no hope of making a peaceful world or

country, by means of fuch tenets as the unlimited

powers of governors, and the unlawfulneſs of all re

fiftance. And where the juft rights of mankind are

afferted and generally believed, yet there is fuch a ge-.

neral love of eafe, fuch proneneſs to eſteem any tole

rable governors, fuch a fondnefs for antient cuftoms

and laws, and abhorrence of what is contrary to them;

fuch fear of dangers from any convulfions of ſtate,

and fuch advantages enjoyed or hoped for under the
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Book III.preſent
adminiſtration, that it is feldom practicable to

accompliſh any changes, or to get fufficient numbers

to concur in any violent efforts for that purpoſe, a

gainſt a government eſtabliſhed by long cuſtom and

law, even where there is juft ground given for them.

We fee that they fcarce ever are fuccefsful except

upon the very groffeft abuſes of power, and an entire

perverfion of it to the ruin ofa people. Mankind have

generally been a great deal too tame and tractable ;

and hence fo many wretched forms of power have al

ways enflaved nine-tenths of the nations of the world,

where they have the fulleſt right to make all efforts

for a change.

In ages of darkneſs, and too often alfo in thoſe of

greater knowledge, by the perfidious arts of deſign

ing princes, and by the baſe ſervility of too many ec

clefiafticks, who managed the fuperftition of a popu

lace, by the violent reftraints put upon divulging any

jufter fentiments about the rights of mankind , the

natural notions ofpolity were eraſed out ofthe minds

ofmen, and they were filled with fome confufed ima

ginations of fomething adorable in monarchs, fome

reprefentation of the Divinity, and that even in the

worft ofthem ; and offome certain divine claims in

certain families , abſtracted from any publick intereſts

of the nations to be ruled by them ; and upon thefe

groundless attachments, the beft blood of theſe nati

ons hath been facrificed by the contending factions.

No great wonder this , that millions thus look upon

themſelves as a piece of property to one of their fel

I

"



Obligations ofSUBJECTS to RULERS .

281

1

"

lows as filly and worthlefs as the meanest of them ; CHAP . 7.

when the like arts of fuperftition have made millions,

nay the very artificers themſelves, fall down before the

block or ſtone they had fet up, or adore monkeys ,

cats, and crocodiles, as the fovereign diſpoſers oftheir

fortunes. Hence many men of learning too are not

afhamed to ſpeak of patrimonial and defpotick king

doms, where millions of men, and all their pofterity

too for all fucceeding ages, are fuppofed to be in con

ſcience bound to a perpetual fubjection to one of their

fellows, to be a piece of property ſubſervient to his

advantage or capricious humours, and to thofe of his

fucceffors .

VII. Civil liberty and natural have this in common, Liberty civil and

that as the latter is " the right each one has to act political.

according to his own inclination within the limits

16

" ofthelaw ofnature:" So civil liberty is " the right

" of acting as one inclines within the bounds of the

" civil laws, as well as thoſe of nature." Laws are fo

far from excluding liberty, that they are its natural

and fureft defence. Were there no law of nature re

ſtraining others from incroaching or ufurping upon

the rights of their fellows, there could be no right or

enjoyment ofnatural liberty. And were there no civil

laws protecting againſt injuries, and unjuſt force of

the ſtronger, there would be no fecurity ofany right in

fociety ; as all muft depend upon the will of thofe who

had fuperior force. And as one may be ſaid to act

freely when he follows willingly the direction of ano

ther, having a firm dependance on his fuperior wiſdom

VOL. II. N n
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Book III.and kind intentions ; it may be juſtly ſaid, that in the

ftrictest polity, where there are very exact regulations

of manners, and a conſtant diſcipline over all the peo

ple, there ſtill remains to them abundant liberty, if

they are fully affured of the wiſdom and good inten

tion of the laws, and heartily acquiefce in them, tho'

they can never counteract them without incurring pu

niſhment, and are in a great part of their conduct con

fined by them to that certain manner which the law

prefcribes. If indeed civil liberty meant an exemption

from the authority of the laws , the beſt regulated

ftates would allow leaft liberty.

The Grecian

and

ning of a free

people.

In our modern plans of laws, where little regard

Roman mea is had to the education and difcipline of the ſubjects,

their natural liberty is little confined in any ſenſe ; and

a people is denominated free, when their important

interefts are well fecured againſt any rapacious or ca

pricious wills of thofe in power. The Greeks and Ro

mans feem to have had another preciſe meaning to

the populus liber, denoting by that term only Demo

cracies, or fuch forms where the fupreme power, or

the chief parts of it at leaſt, were in ſome popular af

fembly, fo that the people in a body had the com

mand, or had their turns in
commanding and obeying.

4



CHA P. VIII.

The WAYS in which SUPREME POWER is acquired;

how farjust.

I.

Supremacy orma

WE

E have already fhown that the only natural The deed ofa

method in which fupreme power can be ac- peopleconfitutes

quired is the confent or voluntary deed of the people,j .

and ' tis plain that there is no branch offupreme power

which cannot thus be conftituted, whatever majesty,

fupremacy, or dignity, we can have any juſt concepti

on of (for we do not account for the rovings of an

enthuſiaſtick imagination) is nothing elſe than a great

many rights conveyed by each one of a great multi

tude to a prince or a council, or an affembly*. No one

individual was previouſly fupreme, or had this majefty,

as no unite is a thoufand. But each one of a multi

tude conveying ſome of his rights to the fame per

fon or council, may conftitute this fupremacy orma

jefty , as many unites can make a thouſand among

them .

More particularly, the legiſlative power arifes by

each one's transferring to one perfon or council fome

part of the natural right of liberty he had about his

own actions and goods. The executive partly ariſes

from the fame conveyance, and partly from cach one's

283

CHAP. 8.

All civilpower
can arise from

fuck deces.

* 'Tis well known that the old Romans conceived the majeftas in the people, hence

laefa majeftas populi Romani was the term for treafon . Flatterers applied it to Empe

rors, asfuftinentes perfonam populi vel civitatis.

Nn 2
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Book III.transferring to the prince or council what right he had

in natural liberty againſt thoſe who injured him or

his neighbours, to repell the injury, and obtain com

penfation of all damages done, and fecurity for him

felfand others againſt like attempts for the future.

Even that of

which is of two

forts.

The power of life and death is no way fo divine

life and death that it could not arife from a deed of the people. No

magiftrate is fo far lord of human life, that he can of

his own right take it away when he pleaſes without a

caufe. He has only theſe two rights about it, one di

rect, and of defign ; when 'tis neceffary for the publick

fafety to take away the lives of criminals. This right.

† men had among them in natural liberty. The ma

giftrate in place of the perfon injured, or in the name

of the fociety, takes this neceffary precaution againſt

future injuries. The other right is indirect, by which

the magiftrate may compell ſubjects to undertake the

moſt dangerous fervices for defence of the ſtate, and

even fuch as may coſt them their lives . Now in na

tural liberty every one had a right to hazard his life

for any very important purpoſe to mankind, fuch as

defending his family, and neighbours, and their im

portant rights ; and that in the way that fhall pro

bably be moft effectual . Common fenfe fhews that,

where many are concerned in fuch violent efforts, 'tis

highly neceſſary that they act united and by one coun

cil. They all therefore had a right to commit the

direction of fuch violent efforts to one perfon or coun

cil; and they could convey to this perfon or council

+ See above book ii . chap. 15. § 5.

"
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a right of compelling them, in cafe they ſhould be CHap. 8 .

refractory, to what they had a right, and even were

obliged by the law of nature to do. "Tis ftill more

obvious how other parts of the fupreme power. could

arife from the fame fource.

people as facred

”Tis true, the conſtituting of civil power is the moſt The rights ofa

important tranſaction in worldly affairs, and henceas thoseofthe

the obligations to fidelity in it are very high and fa- verigu.

cred. But this confideration fhews rather more the

high obligation on rulers to a faithful adminiſtration ,

than that on ſubjects to obedience ; and makes the

rights of rulers rather lefs divine than thoſe of the

people, as the former are deftined for the preſerva

tion of the latter: tho' the rights of rulers may be of

more importance than thoſe of any one particular

fubject.

vine.

II. 'Tis almoſt fuperfluous to examine the reafons Hw any form ,

alledged for fome divinity of one form of polity above pity is di

all others. That one is truly moft divine which is

moſt adapted to the publick good. The holy Scrip

tures do not preſcribe one form for all nations: and

they ſeem leaſt of all to favour the admired plan of

abfolute hereditary monarchy. The law of nature re

quires the doing whatever moft tends to the good of

mankind, as far as human prudence can difcern : and

no doubt obliges too to conftitute the beſt forts of

polity. But it enjoins this no more ſpecially, than it

enjoins the uſe of the moſt falutary food, rayment, ex

ercife, and the chufing the moſt uſeful employments,

and moft convenient forms of architecture: and has
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Book III . left theſe things to be found out by human
fagacity,

no man thence dreams that all men are confined toone

fort of food, drefs, exerciſe, or
architecture ; and that

they are criminal who vary from it, tho' they do not

apprchend its fuperior
conveniency. Juft fo as to the

models of
government : the original plan of power

fhould be the beſt that men can contrive : and they

who conftitute it have the power by fome deed or ori

ginal law to appoint the manner of its
continuance,

or the order of election or fucceffion to it.

Divine rights

offucceffion are

ridiculous.

III. A divine right of fucceffion to civil offices is

ridiculous. In private fortunes, the law ofnature does

not appoint undivided
inheritances falling to one.

Some civil laws of this kind are
monftrous, Nature

makes frequently many co-heirs in private fortunes*,

to wit, all who are equally near to the deceaſed in con

fanguinity and would fometimes admit collaterals

and afcendants together. The lineal fucceſſion † ,

where one always
reprefents the deceaſed, is a mere

human
contrivance, for political views of having one

enabled to fupport the civil or military offices, and do

the publick fervices formerly
incumbent on the de

ceafed.
Primogeniture gives no right to this, except

by poſitive laws ; and they are
monftrouſly unjuſt when

they give the whole
inheritance to one of many equal

ly near and equally deferving. The very plea offup

porting a publick office or political dignity fhould on

ly entitle to a larger fhare, a double portion perhaps.

* So did the old Roman law, fee Inftit. I. iii . tit . 1

See Novel. 118.
-6.

---

4
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But no reaſoning can be drawn from private fortunes CHAP . 8 .

conſtituted for the good of one family, to the power

over ftates and nations, not deftined for the private:

intereft of one family, but for the good of nations.

The only colour of right in fucceffions to any ci

vil powers conftituted by the deed of the people, mufted

be derived from the deed ofthe people. And wehave

already feen how many juft pleas a people may have

to revoke fuch deeds. The lineal fucceffion fettled

by civil laws may be clear, and prevent all difputes

about the perfon who is next reprefentative accord

ing to thofe laws : * but the laws themſelves have no

natural foundation ofjuſtice . If primogeniture or fe

niority be allowed as one natural reafon of preference;

tho' ' tis not eafy to fhewwhy it fhould be fo in the fuc

ceffion of brethren to a brother, as well as of children

to a parent ; or why it fhould take place of manifeftly

fuperior merit: yet this caufe of preference muſt give

place to that of fex in the firft ftep ; an infant fon

taking before the wifeft woman; and yet in thefecond

ſtep or when more diftant perfons muft fucceed, no .

regard is had to the diftinction of fex in thefe per

fons, but they take according to the fex of the decea-

fed parent bywhom they fuccced, or according to the

parent's feniority. Thus a grand-daughter by an el

deft fon deceaſed, takes place of a grandfon by a fe

cond fon, nay of the fecond fon himfelf. The nicce

or grand-niece by an elder brother takes place be

fore the nephewby a younger, nay before the young

* See Locke on Government, book i . ch. II .

The

ceffion notfound
lineal fuc

in nature.
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Book III. er brother himſelf. And thus in innumerable other

cafes .

often is

lineal.

Hereditaryfuc- If there be any thing divine or natural in theſe

diferent from the matters, one would think the general hereditary fuc

ceffion fhould be deemed fuch rather than the lineal.

In the former perfons fucceed according to proximi

ty of blood ; a ſecond fon before a grandfon by an el

der fon deceaſed, a younger brother before an elder

brother's fon ; and fo on among remoter relations

where there is fuch uncertainty of the perfons to fuc

ceed who can pretend either a natural or a divine law?

where is the lineal fucceffion, even as to private for

tunes, fettled in fcripture? for about hereditary king

doms there are no laws. Thelineal fucceffion is fcarce

to be found among theſe laws which fettled circumci

fion, the marrying ofbrothers widows, and unalienable

lands: and if it were found there, it binds no other

nations . Does the law of nature admit of the fuc

ceffion of females to civil offices , or of perfons relat

ed by females ? a Briton affirms , and a Frenchman

denies it. Shall coufins or nephews by the mother

be admitted, or only thoſe by the father? What fays

any law of God and nature to theſe cafes ? We all

know our own civil laws ; and are fo inured to them,

by long cuftom, that we almoſt deem them natural.

Had any one form of polity been of divine ap

divine, the order pointment for all, can we imagine that a good God

of ficcion hadwouldhave given to mankind unintelligible laws like

Draco. He would have named the first rulers, expref

Ifanyform had

been

beenfixed.

fed all the publick fundamental laws, ſpecified the fe

I
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veral powers granted, and clearly determined the or- CHAP. 8.

deroffucceffion. Nature fhews that civil governments

cannot generally admit of divifion with fafety. The

fucceffion muſt be undivided : but what determines

the line? all this is * human contrivance ; eitherfome

old deed of a people conveying civil power to a prince

and his heirs, according to the uſages received in o

ther fucceffions, except where the nature of a ſtate

requires fome differences, or ſome old deed of a

prince, once veſted with power to appoint an order

of fucceffion ; or who by violence compelled a peo

ple to eſtabliſh the order he had appointed. No right of

IV. Of all that ever obtained the name of rightconquest.

nothing has lefs foundation than that claim called

the right ofconqueft. If there was nothing elſe as a

foundation of right but fuperior force, it is the right

of a pirate or robber to his prey: it is an abuſe of lan

guage to call it a right.

We muſt here recollect what was faid above † a

bout violent defence and profecution of our rights ; caufe.

and about the injuftice of making captives of all forts

flaves :from the principles there maintained it appears,

1. That in an unjuſt cauſe a conqueror acquires no

right he can uſe with a good confcience, not even by

any treaty he extorts by violence. And where the

conquered have not refigned their claim, they have

ſtill a right to retake whatever they have loft, and c

very neighbour ſtate has a right to aſſiſt them.

* See Mr. Locke on Government book i. ch . xi.

+ See above Book II . ch . xv. § 5 .

VOL. II.

And the

O o

3. ch. art. 3. ofthis book.

No right acquir

ed without ajug
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compenfation.

2. In the juſteſt cauſe there is no further right,

than after repelling injuries to demand full compen

queft never neceffation of damages, and fecurities againſt like injuries

fary to obtin for the future, by inflicting ſuch puniſhment on the

guilty, not on the innocent, as may deter all from

like injuries for the future. What is neceffary for

theſe purpoſes may be. juſt, but all violence or op

preffion, not thus ncceffary, is injurious. Now, firſt,

injuries are ftill repelled long before a conqueſt, andin

deed full reparation of damages is alſo generally ei

ther obtained or voluntarily offered by the unfortu

nate fide, before they are entirely fubdued. If, after

this is offered according to arbitration of any impar

tial judges, the conqueror demands more, or perſiſts

in violence in order to obtain more on this head, he

ceaſes to have a juft caufe. Almoſt every vanquiſhed

ſtate can compenſate any damages they have done by

the moveables of the ſtate or of the ſubjects, or at

leaſt by an annual tribute for a certain term ; and

they are always willing to make compenfation in this

manner, rather than by loſing their independency

and becoming a province to another prince or coun

try, or by dividing their territories . And the perfon

bound to make compenfation, if he is willing to make

it fully, has a right to chufe out of which of his goods

he will make it.

Book III.

Not tofecurity

againstjuturein

Juries.

And as to fecurity againſt like offences for the fu

ture, the world fees it is always obtained and always

offered before an entire conqueft. What is allowed

to be fufficient fecurity againſt a ſtate not yet con
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quered, and retaining yetmuch of its ftrength, is fure- CHAP . 8 .

ly fufficient againſt one entirely defeated and broken.

Now delivering up fome frontier forts, or demoliſh

ing them, giving up ſhips of war, allowing garriſons

of the conqueror maintained at the charge of the van

quifhed in fome frontier towns or harbours, are

thought in all arbitrations fufficient ſecurity againſt

a ſtate yet in almoſt all its vigour ; and how much

more fo are they againſt one almoſt ruined by victo

rious arms.

As to puniſhment ; it can with no fhew of juſtice

be inflicted upon the perfons or goods of the whole on

body of a people, as we ſhewed * above that they are

generally innocent, in every reſpect. Grant even all

or moſt of the heads of families had been guilty, their

lands and other goods are truly the property of wives

and children along with them, tho' the heads of fa

milies are the natural adminiſtrators for them. The

joint proprietors are univerfally innocent, and ſeldom

is there any guilt even in one of a thouſand of the

heads of families. And yet the ruin or the enflaving

of a ſtate is a fevere puniſhment on all its members.

Puniſhment is naturally deſtined for a general fecu

rity to all around. Now the victors affuming by force

all civil power over the vanquiſhed, is ſo far from giv

ing ſuch ſecurity, that it rather threatens all around

with greater evils than they had to apprehend from

thoſe who were conquered ; and ' tis the intereſt of all

around to prevent fuch conqueſts.

fhould beinflied
Puniſhment

theguilty only.

* Chap. iii . ofthis book art. 3.

Oo 2
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The

punified.

If any principles of juſtice led conquerors to pu

nish they ſhould inflict puniſhments only on the guil

tanjes fould be ty, and chiefly on the principal caufes of any inju

ries they had ſuſtained ; and theſe are the princes,

or chief governors of the injurious ftates, and their

counſellors. They are the murderers of all who pe

riſh in the wars they unjuſtly raiſed. Were they to

fuffer themſelves , we ſhould have a more peaceable

world ; they would be more cautious about the juſtice

of their deſigns. Bad princes are not reſtrained by

the apprehenſion that their ſubjects may be puniſhed.

If indeed any ſtate has frequently been injurious

to its neighbours, and fhews either fuch rapacious dif

pofitions prevalent among them for a long time, or

have obtained fuch an opportune fituation for oppref

fing all around them, by poffeffing places fingularly

ftrong, or fuch ftrait feas that they can always be

maſters of the trade of many neighbouring ſtates : fo

that others cannot be fecured againſt them but at

an intolerable expence of fleets and armies. The

neighbouring ſtates have certainly a right to diflodge

them out of theſe faftneffes, to difpoffefs them of all

forts or harbours near theſe ftraits ; or perhaps fome

times to force this band of robbers, rather than ci

tizens, to diffociate, and to incorporate them with

themſelves, allowing to all of them whom they can

not convict of crimes to enjoy all the equitable rights

of their own fubjects . But it would be the greateſt fol

ly in the neighbouring ſtates to allow any one prince

or ftate upon conqueft to obtain the fame power over

BOOKIII.
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all around which the injurious ftate had formerly by CHAP. 8.

virtue of its fituation..

penfate.

V. The ſubjects of an injurious ſtate, tho' they be How fubjects

free from all guilt in theſe publick injuries, may on are lyablete com

certain events be liable to compenfation ofdamages.

This ſhould indeed firſt be made by the authors of

the injuries out of their private goods ; if theſe fail,

it fhould be made out of any publick ſtock the ſtate

may have, or the treaſury. And this can feldom fail,

as it may be ſupplied by new taxes impofed for this

purpoſe. And in this manner, did the cuſtoms ofthe

world authoriſe it, fhould conquerors demand com

penfations. But when compenfation is not confented

to by the injurious, the injured muſt take it by force,

the goods of the rulers are the laſt they can reach or

feize for this purpoſe, and they muſt redreſs them

felves the eaſieſt way they can.

The ſubjects, as they have conſtituted this plan of

power, and raiſed thoſe governors to execute it, are

naturally * lyable either to compenſate the damages

occafioned by theſe means, or elſe they are bound to

deliver up thoſe governors ; and to alter any thing in

the plan of power that may lead the ſtate to be in

jurious. They fhould have their option of either of

theſe two, and upon agreeing to either, ſhould enjoy,

all their rights and liberties.

*

But as the people are generally averfe for reafons The right of

often very trifling and fuperftitious, to give up theirfeizures in war

governors to juſtice, they are bound to compenfate

andreprisals.

* Seethis claim explained above, chap. 3. art. 8. andf. 9. tit. 1. and 4.
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Book III . damages. And this juftifies the feizures made in war

of the goods belonging to fubjects of the hoſtile ſtate,

whenwe cannot obtain compenſation either from the

goods of their rulers , or from the publick ſtock of

the ſtate. Upon theſe our firſt demands fhould be for

anydamagefuſtained, either by publick council ofthe

ſtate, or by any injurious action of its ſubjects whom

it could have reſtrained or obliged to
compenfate da

mages and refuſed it. When we cannot thus obtain

it, we have a right to take it from the ſubjects as we

can. And let them have recourſe to their rulers for

compenſation of theſe loffes they fuftained on a pub

lick account, as they have a juſt right to obtain it

from them out of the publick ſtock. As the wealth

and power of a ſtate depends on that of its ſubjects,

the feizing their goods is often the only way we can

have of diſtreſſing an injurious ſtate and bringing it to

juft terms of peace.

When the ſtate agrees to juſt terms, the innocent

fubjects, whoſe goods were ſeized, ſhould have com

penſation either by reſtitution, or by obtaining the va

lue. If the goods are retained by the captor according

to the treaty, they are ſo much received on account

ofthe damage ſuſtained by his country, and leſſen the

claim upon

the ſtate. In that caſe the ſubject whoſe

goods were feized has a claim upon his own ftate for

compenfation. If the goods are to be reſtored, or the

value be given bythe captor, his countryhas the great

er compenfation to claim from the other ſtate on ac

count of thoſe injuries which occafioned the violent
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feizures. The former method is more generally re- CHap, 8.

ceived as to any goods taken in publick wars, tho'

compenſation is ſeldom obtained for private loffes by

feizures.

No tacit con

jection.

(6

VI. "Tis argued in favour of the right of conqueft, nonin wars

" that he who enters into an unjuft war tacitly con- aboutfuture fub

" tracts or confents to whatever condition the fortune

" of war fhall place him in, and confequently when

conquered he is bound to civil fubjection to the

" victor, or to flavery, when this is the cuſtomary

" treatment of the vanquiſhed." But this is plainly

abfurd. The nature of war, and all the profeſſions

and declarations made about it on both fides , exclude

all conception of any fuch contract, unleſs it has been

exprefly made; as fometimes indeed it has been as to

a coalition into one ſtate or civil ſubjection upon hu

mane terms. Having recourſe to arms is a declara

tion that we will affert our rights, and give none of

them up either abfolutely or upon any contingency,

as long as we can defend them. Nay after the moſt

entire defeat, none imagines it a piece of perfidy that:

the vanquished rally again ; or that people tranſport

themſelves to any other part of the world, or get

new allies to renew the war. All theſe ſteps would be

deemed treacherous if there were any fuch tacit con

vention apprehended.

Again there is no prefuming that the unjuft fide Suchcontract
cannot be alleged

mutual.have made fuch a covenant unleſs the other fide alfo

confents to the like terms. Now did ever any man

repute the military operations of a ſtate in the juſt

1
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Book III.defence or profecution of its rights as importing a

covenant to renounce its independency, fovereignty,

or the perſonal liberty of its people upon the event

of a defeat? and neither does any fide in any publick

war ever own or profeſs its own cauſe to be unjuſt.

They do not therefore enter into any ſuch contract,

nor can they be deemed to have done it, as they al

ways declare the very contrary. Nay pirates and rob

bers, whatever rights of mankind they forfeit or ab

dicate by their avowedly unjuft violence, are never

fuppofed to contract about their future condition in

cafe they are conquered. Nor are their attempts to

eſcape, or any other violence of theirs deemed perfi

dy, where they have not given expreſs promiſes.

Or madeby a The pretences of the contract of a whole people

rubule people. are ridiculous in this cafe, except as to pure Demo

cracies ; and in theſe too , for the above reaſons, they

are groundleſs. In other ſtates, not one in an hundred

have any hand in any wars undertaken or publick in

juries their ſtate may have done ; and many may not

know whether their country is in war or peace, which

is generally the cafe of minors and women, and even

ofmany lower heads of families. And yet this won

drous right of conqueſt, ſupported by a tacit conven

tion, muſt ſubject them all to a grievous puniſhment,

a defpotick, or patrimonial government over them and

their poſterity to all ages, nay to perpetual flavery.

Suppoſe the cuſtom of fubjecting the conquered

to the abfolute civil power of the victor, or of mak

ing them ſlaves, to be univerſally received, tho' con
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trary to all juſtice ; ſuppoſe too that the governors CHAP . 8.

made fuch exprefs contracts : they could bind no ci

vil fociety by them nor any perſon but themſelves. By

fuch a contract they manifeftly exceed their powers,

and all the rights which can be preſumed as granted

to them in any civil polity. The power veſted in them

is only what may probably be uſeful for the general

intereft of their countries. They have no right to

deſtroy, alienate, or enflave, a people, either by abfo

lute fales or by bargains upon a contingency. Every

fuch contract must be fraudulent on both fides, con

trary to the well known truſt of all civil power, and

the known rights of other innocent perfons ; and there

fore can produce no obligation except upon the per

fons of the contractors. A prince or fenate in the

moſt abfolute form has only the right of a mandata

rius empowered to tranfact for the benefit of others

without ſpecial inftructions. The employers fufpecting

his perfidy are bound only to this alternative, either

to ratify the contract, or if not, to indemnify the o

ther party

party of any lofs fuſtained by means of the per

fon thus commiffioned to tranfact for them. Nay in

lieu of this it is enough in many caſes if they deliver

up this fraudulent tranfactor to thoſe who are inju

red by him.

VII. Theſe reaſons fhew that mere conqueſt, even

in a juſt cauſe, can ſcarcely give any right of civil

power over the conquered nation. Now conqueft is

almoſt the fole foundation alleged for defpotick and

patrimonialkingdoms,where the prince can fell, trans

VOL. II.
PP
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No defpotick

or patrimonial
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Book III. fer, or divide the kingdom, or fubject it to any form

of power, or to any perfon he pleaſes : and therefore

they may generally be deemed grofsly impious ufur

pations upon the rights of mankind.

Grotius and other great men fuggeſt ſome poffible

but highly improbable cafes in which a patrimonial

power may ſeem to have another foundation, in con

fequence of fome * confent of a people in the utmoſt

danger of a maffacre from ſome barbarous invader,

to avoid which, and to induce fome potent neighbour

ing ſtate to defend them, and ſuſtain a perilous war

againſt the invader ; they may ſubject themſelves as far

as their rights are alienable to this potent neighbour,

and give him a right to rule them in any manner he

pleafes, confiftent with humanity, for his own advan

tage. A crime or great damage done by concurring

multitudes may alſo juſtly ſubject them to flavery, and

forfeit all theſe their alienable rights which may be

requifite for compenfation of damage. But this laft

caufe can only found a temporary power over the cri

minals, or the authors of this damage themſelves ;

their innocent pofterity have all the natural rights of

mankind, and that of liberty among the reſt, as ſoon

as theyhave compenfated the neceffary expences made

on their education. And the power over the criminals,

or the authors of unjuſt damage, ſhould not be called

a civil power even while it fubfifts.

As to contracts made in the utmoſt diftrefs, there

can be no morejust right acquired bythem to a prince

* Seethe cafes mentioned in Grotius de J. B. et P. lib. i.
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or neighbour-ſtate, than what it would be equitable CHAP. 8 .

and juſt to demand in confideration of the impor

tant fervice done. Ifmuch more has been rafhly pro

miſed, there is a right of redreſs by arbitration , as in

all other oppreffive onerous contracts, where there has

been a miſtake on either fide as to the values . Theſe

general fubmiſſions muſt naturally be underſtood with

many tacit reſervations and ftipulations ; that thepro

tection of this potent ſtate ſhall be continued, that the

civil power ſhall be exerciſed with humanity, and for

its natural purpoſes. Confenting to fubjection to one

potent ſtate, which exerciſes its power mercifully,does

not import a conſent to be transferred to any other

weak or impotent one, or to any fooliſh or inhuman

tyrant. No right of alienation, or difmembring, and

dividing can be prefumed, upon any fubmiffion of one

ftate to another. Nay the pleas of neceffity may al

fo take place, againſt the moſt exprefs contracts, when

any thing is attempted which muſt create a great un

neceffary miſery, contrary to what muſt be underſtood

as ſtipulated in all ſubmiſſion to any human power.

All innocent perfons have always a right to inſiſt on

better fecurities for their fafety than are given them

in any hereditary patrimonial kingdoms ; and even cri

minal parents cannot forfeit this right of their inno

cent children, or any other natural or acquired right

they hold underived from their parents.

Howfar a con
queror may ob

VIII. If a conqueror, even in a juſt cauſe, com

pels the conquered people to contract with him and

fubmit to his civil power; as this contract is extorted tract.

rain a right by a

fubfequent con

Pp 2
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BOOK III.by unjuft violence he obtains no right which he can

ufe with a good confcience, more than a pirate or

robber. His caufe is now unjuſt, however it was juſt

before. And tho' it be a valuable matter to the con

quered, that he ſhould now defift from violence when

he has obtained all he could juſtly claim by war, (as

he always does or may without this civil ſubjection) ;

yet it is what the conquered have a right to. And

his not perfifting in any further violence, which could

have been unjuſt, gives him no claim upon them, more

than my not killing a man, whom I meet unarmed

and defenceleſs in a defart, gives me a right to his

fervices. But if a conqueror gives protection, as he

is bound to do, and a vanquiſhed people defiſt from

arms for fome time, and in matters relating to com

mon peace and order apply to the victor, or to his

courts for juſtice; this feems indeed to import a con

vention of fubmitting for fome time and has the full

force of a truce, nay may perhaps oblige them not

to renew hoſtilities without previous indiction or de

claration, and yet the prefent power of the conqueror,

making all efforts againſt him dangerous, takes away

all caufe of prefuming any tacit conſent to perpetual

fubjection. Nothing but an exprefs contract volun

tarily entred into, without unjuſt force extorting it,

can give a right to the conqueror to demand a per

petual civil fubjection from a people and their de

fcendants .

Whenthere is

an hearty uncom

When however a conqueror in any caufe by force

elled confent. retains his power, and yet fettles fuch a plan of go

1
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vernment as fufficiently enfures the happineſs of a peo- CHAP . 8 .

ple, ſo that without compulfion they are heartily fa

tisfied with it: when the reſtoration of any former

prince becomes impracticable, or at leaſt is fo , with

out new terrible dangerous convulfions, the event of

which be

may very uncertain; as all the right of the

former prince was veſted in him, folely for the good

of the ſtate, which now plainly requires the aboliti

on of his right; he is highly infolent, and injurious,

if he demands that the peace and ſafety of a whole

people be hazarded, or perhaps facrificed for his gran

dure: and the people have a right to take the only

probable method for their ſafety byſubmitting to the

conqueror. The conqueror indeed is guilty of a great

crime in retaining the power and may be obliged in

confcience to diveft himſelf of it : but , in duty to

themſelves, and to the general ſafety, the people are

obliged by the contract they make with him. In a

tract of time the fucceffors of the old prince either

quit their claim or become uncapable of the office..

Their right extinguiſhes ; and that of the fucceffors

to the conqueror may become every way compleat,

by the continued hearty confent of the people.

fucceffion are to

IX. In Monarchies or Ariftocracies made heredita- How thefunde

rybythe old deed of the people, or by thefundamental mental laws of

laws, the right of fucceffion to the offices generallybe underflood.

reſembles that of fiefs, where the fucceffor holds not

in confequence of any deed of his predeceffor, ſince he

had no power of excluding him ; but he holds, by vir

tue of the fundamental laws, all the powers and the
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Book III . annual emoluments of the office, and that difincum

bered of any debts the predeceffor contracted ; and as

there is no natural reafon, or equitable foundation in

nature, previous to a conftitution made by the peo

ple, that offices, deſtined for the ſervice of the pub

lick, fhould defcend hereditarily; all the rights of
per

fons in remainder muft folely depend on the funda

mental law or original contract.

*

Where there is nothing ſpecially determined in old

laws about the manner of fucceffion to a crown, but

in general it is made hereditary. It is preſumable that

the law intends the fame order of fucceffion that is

received in private fortunes, by old cuſtom, except

when the nature of the office plainly requires a vari

ation. Thus the kingdom muſt defcend undivided,

tho' other inheritances are divided. And it is confin

cd to the defcendants of the firſt prince, unleſs the

contrary be exprefly declared.

As in the old laws of fuch Monarchies, feldom isHow to be un

derstood upon the

ture.

event offurf any thing exprefly determined upon the event of a

forfeiture incurred by mal-adminiſtration of one in

poffeffion: and yet common ſenſe, and the known in

tention of the office, muft fhew that a grofly perfidi

ous adminiſtration, contrary to exprefs engagements,

and the very end of the truſt, muſt forfeit the right :

Thus if inheritances are fimply he

reditary, that is defcending to the next in

blood, fo it is prefumed they intended the

crownſhould defcend ; that is , for inſtance,

to a fecond fon in preference to a grand

fon by a deceaft eldeſt ſon ; to a younger

brother in preference of a nephew by an

elder brother deceafed : to a grandfon by

a youngest fon or daughter, in preference

of all grand-daughters. If the lineal de

fcent is receivedby cuſtom, fo it is prefum

ed they intended the crown fhould de

fcend.

1
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if the cuſtom be univerfally received in a nation, that CHAP. 8 .

in all inheritances whofoever incurs a forfeiture, or

voluntarily abdicates, precludes not only himſelf but

all his deſcendants, nay collaterals too ; fo that the in

heritance reverts entirely to the fuperior, or to the

perfon, or politick body which granted it ; it is pre

fumable, in all fair interpretation, that this too was

theintention of any old fundamental laws or original.

contracts as to the defcent of crowns, where nothing

is more fpecially determined upon the event of for

feiture or abdication . In the forfeitures of private

inheritances or fortunes indeed, fuch regulations are

contrary to humanity, as theſe fortunes are truly de

ſtined for the behoof of a family. Wives and chil

dren are joint proprietors, tho ' the head of the fa

mily has the fole adminiſtration. But the heirs in re

mainder to crowns have no fuch equitable plea. The

regal office is not in its nature deftined for the be

hoofof any family, but is a truft for the fervice of a

nation, nor is there any equitable foundation to claim

that fuch offices fhould be hereditary or defcend ac

cording to proximity of blood, or by a line of repre

fentatives. Thofe in remainder have no other claim.

thanfrom the old deed or law. And it is prefumable

that the true intent of it is to exclude all defcendants

at leaſt, and ſometimes the whole family, of fuch as

forfeited ; fince nothing elſe called hereditary de

ſcends to the poſterity, or to any kinfman of one who

had forfeited*.

An incapacity only juſtifies the exclufion of the perfon incapable. But mal-ad

miniſtration may exclude the whole line, as they hold only bythe old law.
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BOOK III. The intention of ſuch old laws is very manifeſt in

countries where all inheritances were antiently held as

fiefs, conveyed upon condition of the fidelity of every

one who fucceeded, ſo that upon any one poffeffor's

incurring a forfeiture or abdicating, the fief reverted

to the granter as in his former eftate, without any

regard to innocent defcendants or collaterals . This

cuſtom or law, how inhumane foever as to private for

tunes , fhews what we are to preſume was the mean

ing of the old conſtitution of an hereditary crown.

And indeed the reaſons of humanity do not hold a

gainſt like forfeitures of political offices deſtined not

for the good of a family, but for the publick intereſt.

There mayhowever be many reafons of prudence, and

fometimes ofhumanity, to induce a nation, uponfuch

a forfeiture, to grant the crown anew to any worthy

perſon of the antient family, rather than to a new

one, but this is plainly left to the prudence of thena

tion. A forfeiture is a legal bar to the claims of all

defcendants, fince they have no other than from the

law.

*

Nothing divine

orfounded in na

fucceffion.

X. 'Tis furpriſing how one fhould conceive any

sure in the linealthing divine or natural in the right of lineal fuccef

fion ; when it is plainly preferable to the fimple he

reditary one only for this, that it is free from uncer

tainty or debates about the next fucceffors. Where

as it is at the fame time expoſed to fome vaſt incon

veniencies, and cauſes moſt abfurd fucceffions, which

the fimple hereditary order would have prevented.

For inſtance, by lineal fucceffion the crown ofaking
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I

dom in the greateſt confufions, and requiring the di- CHAP. 8.

rection of the wifeft prince, muſt deſcend to the in

fant grand-niece by an elder brother's daughter, in

preference of the moft worthy younger brother ofma

ture age and wiſdom. Each one inured to the cuf

toms of his own country confufedly imagines them

natural, without reflecting or confidering the great

diverfities of cuſtoms which have been received in dif

ferent nations, when yet the crown was hereditary in

one form or other, each of which cuſtoms long uſe

makes fomething natural.

XI. As the people have a right of refiftance,Howforfeitures

and of dethroning a prince who is grofly perfidiousheirs precluded.

to his truſt after he comes to poffefs it, whenfoever

it is neceſſary for the prefervation of the ſtate ; we

may certainly alſo conclude, that when an heir ap

parent fhews before he comes into poffeffion either

fuch ſtupidity, or fuch cruel, and tyrannical difpofi

tions, or fuch pernicious fuperftitions and perfidy, as

are inconſiſtent with a faithful diſcharge of the truſt

intended for him by the laws, and with the ſafety of

the people in their moſt important intereſts civil or

religious : they have a right to prevent his coming in

to poffeffion, and thus to prevent all the bloodshed

and other mifchiefs which must attend a civil war to

dethrone him : fince fuch a perſon can give no real

fecurity againſt his abuſe of power, to the very worſt

purpoſes when he fhall obtain it.

clude an heir ap

In particular, tho' errors in religion, as fuch, dowbet trußts pre

not make void any civil rights of men; though noparent.

VOL. II.
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BOOK III , man would forfeit his right by Polytheiſm, Deiſm , or

Heathen idolatry, while he held no fuperſtitious te

nets which would make him unfaithful to his con

tracts, cruel and oppreſſive to his people, or unjuſt in

his juriſdiction, or unfit to fupport the liberty and in

dependency of the ſtate : yet if he obftinately adheres

to fuch tenets as theſe, " That he fhall have a divine

66
right to act as he pleaſes in ftate affairs, even to

" fell or alienate the ſtate, that he ſhall have a right,

" and be obliged in conſcience to extirpate by fire

" and fword fuch as differ from him in religion, and

" that this duty muſt take place of all promiſes or

engagements made by him or his anceſtors to the

people: that he is obliged in conſcience to allow a

foreign prince, under a pretended religious cha

" racter, to exerciſe a great deal of civil juriſdiction

" within the ſtate, and overmany of its members, and

" to grant inveftitures to many lucrative offices of

"great fecular power, tho' with mock ſpiritual names ;

" and to prohibit all commerce with any fubjects of

"the ftate who are interdicted by him :" a perſon

holding fuch tenets, may be more juftly excluded

from fucceeding to the crown of a free independent

nation governed by laws, than a madman or an idiot

as he muſt be much more pernicious to the publick.

XII. The fame doctrine about the rights of con

Rate over colo- queft which holds as to Monarchs, holds alfo as to all

bodies politick under any form: and as great invafi

ons have been made on the rights of neighbouring

ftates by Ariftocracies and Democracies, as by prin

The rights of a

nies.

66

CC

(C

F
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ces.Wemayfiniſh this fubjectby confideringthe rights CHAP . 8 .

of the mother- countries over colonies. Theſe are

fent with very different views and rights. * Some

times a nation overſtocked, and not defiring to en

large its territories, fends out a part ofthefubjects well

provided, to find new habitations for themſelves, and

to found a new independent ftate, upon which no o

ther claim is retained but that of a friendly alliance.

Sometimes colonies of free citizens are fent to make

new conquefts, with a view that the colony fhould

remain a part of the old body politick, and that it

fhould enjoy the fame rights with the other parts of

the body. Theſe two ways of fettling colonies are hu

mane and equitable with refpect to the colony. Some

times upon a conqueft or acquifition made of diftant

lands, a colony is fent to poffefs , defend and cultivate

them, that they may be a province to the old ftate,

to be managed for its advantage ; fo that the mem

bers of the colony, while they refide there, ſhall not

fhare in the power or privileges of the antient fub

jects. If any number of citizens voluntarily confent

to theſe terms, and are allowed, when they incline, to

return to their mother-country with their fortunes,

and enjoy all the rights of other ſubjects, there can

be no injury alleged as done to them. But it would

be a great hardſhip, not juſtifyable but by fome great

neceffity, to force any number of fubjects into a worſe

condition in point of right or liberty upon their bold

* Such was the fettlement of Lacedemonians at Tarentum under Phalantus, and

thofe of other Grecian ſtates in Italy.

eq 2
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BOOK III, ly adventuring abroad and fettling their fortunes in

a diftant land, by direction and countenance of the

ſtate to increaſe its dominions or enlarge its trade, or

to make laws after they are fettled in fuch diſtant

places, that ſhall deprive them of any valuable right

or enjoyment, which is not deſtructive to the old ftate,

or beneficial to its enemies or rivals.

When itis that

colonies may turn

independent.

Nay as the end of all political unions is the ge

neral good of thoſe thus united, and this good muſt

be fubordinated to the more extenfive intereſts of

mankind . If the plan of the mother-country is chang

ed by force, or degenerates by degrees from a ſafe,

mild, and gentle limited power, to a ſevere and ab

folute one ; or if under the fame plan of polity, op

preſſive laws are made with reſpect to the colonies or

provinces ; and any colony is fo increaſed in numbers

and ſtrength that they are fufficient by themſelves for

all the good ends of a political union ; they are not

bound to continue in their fubjection, when it is grown

fo much more burdenſome than was expected. Their

conſent to be ſubject to a ſafe and gentle plan of

power or laws, imports no fubjection to the danger

ous and oppreffive ones. Not to mention that all the

principles of humanity require that where the retain

ing any right or claim is of far lefs importance to

the happineſs or fafety of one body than it is dan

gerous and oppreſſive to another, the former fhould

quit the claim, or agree to all fuch reſtrictions and li

mitations of it as are neceffary for the liberty and hap

pineſs of the other, provided the other makes com

H
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penfation of any damage thus occafioned. Large CHAP. 8 .

numbers of men cannot be bound to facrifice their

own and their poſterity's liberty and happineſs, to the

ambitious views of their mother-country, while it can

enjoy all rational happineſs without fubjection to it ;

and they can only be obliged to compenſate the ex

pences of making the fettlement and defending it

while it needed fuch defence, and to continue, as

good allies, ready to fupply as friends any loſs of

ſtrength their old country fuftained by their quitting

their fubjection to it. There is fomething fo unna

tural in fuppofing a large fociety, fufficient for all the

good purpoſes of an independent political union, re

maining fubject to the direction and government of

a diftant body of men who know not fufficiently the

circumſtances and exigencies ofthis fociety; or in fup

pofing this fociety obliged to be governed folely for

the benefit of a diftant country; that it is not eafy to

imagine there can be any foundation for it in juſtice

or equity. The infifting on old claims and tacit con

ventions, to extend civil power over diſtant nations,

and form grand unwieldy empires, without regard to

the obvious maxims of humanity, has been one great

fource ofhuman mifery.
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BOOKIII.

CHA P. IX.

Ofthe NATURE ofCIVIL LAWS and their EXE

CUTION.

HE legiſlative and executive are powers ex

erted within the ftate: Of theſe in the firſt

IT

place.

How far the

civil power can

on

As the end of all laws fhould be the general good

regulate religi- and happineſs of a people, which chiefly depends on

their virtue: it muſt be the bufinefs of legiflators to

promote, by all juſt and effectual methods, true prin

ciples of virtue, ſuch as ſhall lead men to piety to

God, and all juft, peaceable, and kind difpofitions to

wards their fellows ; that they may be inclined to e

very good office, and faithful in every truft commit

ted to them in their ſeveral ſtations. It is poor po

licy merely to puniſh crimes when they are commit

ted. The noble art is to contrive fuch * previous e

ducation, inſtruction, and difcipline, as fhall prevent

vice, reſtrain theſe paſſions, and correct theſe con

fufed notions of great happineſs in vicious courſes,

which enflave men to them. As pious difpofitions

toward God, a firm perfuafion of his goodneſs, and

of his providence governing the world, and admini

ftring juftice in a future ftate by rewarding juſtice,

temperance, and all ſocial diſpoſitions, and puniſhing

* This was the aim ofthe inftitutions of Lycurgus, Solon , Plato, Numa, and ofthe

old Perfians, according to Xenophon, and ofthe Chineſe.

1
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the contrary, are the fources ofthe moſt fublime hap- Chap. 9 .

pineſs, ſo they are the ſtrongeſt incitements to all

focial, friendly and heroick offices . The civil power

fhould take care that the people be well inftructed in

theſe points, and have all arguments preſented to their

underſtandings, and all rational inducements propof

ed which can raiſe theſe perſuaſions, and confirm theſe

difpofitions. Truth with equal advantages will always

prevail againſt error, where errors have not been root

ed by fuch early prejudices as prevent a fair examina

tion. The magiftrate fhould therefore provide pro

per inftruction for all, eſpecially for young minds, a

bout the exiſtence, goodneſs, and providence of God,

and all the focial duties of life, and the motives to

them.

No coercive

power over theEvery rational creature has a right to judge for it

felfin theſe matters : and as men muft affent accord-opinions ofmen.

ing to the evidence that appears to them, and can

not command their own affent in oppofition to it,

this right is plainly unalienable : it cannot be matter

of contract ; nor can there be any right of compulfi

ons as to opinions, conveyed to or veſted in any ma

giftrate. He can have no right to extort mens fen

timents, or to inflict penalties upon their not agree

ing to the opinions he thinks juft ; as fuch penalties

are no evidences to convince the judgment, and can

only produce hypocrify; and are monſtrous ufurpati

ons on the moſt facred rights of all rational beings.

But as it is certain from the indolence, and the ne-The civil power

inproper instruct

Mould appoint

ceffary avocations of multitudes, that ſcarce one

ors for the peo

ple.
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judgment vigorously; the far greater number, by ad

miration offome favourite characters, will always fol

low fuch as make high pretenfions to fuperior wif

dom. It is therefore the intereft of the magiftrate

and his duty to the ſtate in general to take care that

wife and good men be provided and ſupported to

take the leading of fuch as will be led by fome per

fon or other. And by this means, if the magiftrates

ſcheme of religion be tolerable, he may always have

a vaſt majority to follow theſe leaders he has appoint

ed, and thus prevent the influence of dangerous en

thuſiaſts or rogues. It muſt indeed be a vile unna

tural perverſion of his office if he attempts a leading

about uſeleſs and difputable trifles, which are of no

moment to form in his ſubjects diſpoſitions of piety,

love and refignation to God, of temperance toward

themſelves and juſt and beneficent difpofitions to

ward their fellows. But it muſt naturally belong to

fuch as are veſted with power, and entruſted with ma

naging any funds for the general intereſt of a people

according to their prudence, to take care that fuch

principles as lead to theſe moſt uſeful virtues be fully

explained and inculcated upon their people.

But without any All this may be done without any reſtraint or pe

perfecution . nalties inflicted upon men for different fentiments ;

nay as men of different fentiments may think them

felves obliged to publiſh them, and convince others ;

the magiſtrate can have no right to puniſh any for

publiſhing their fentiments, how falſe foever he may
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think them, if they are not hurtful to fociety. What- CHAP . 9.

ever whimſical men may introduce into their ſchemes

of religion, while they do not oppoſe the goodneſs of

the Prefiding Mind, and his moral providence exer

cifed over the world, or any of the principles of the

moral and focial virtues, they do not oppoſe the end

of the magiftrate's office or the points about which

his leading fhould be employed. It is therefore un

juft, as no publick intereft requires it, that men fhould

be puniſhed for following their confciences in publiſh

ing even theſe weak conceits which do no hurt to the

ſtate, and ſeem to them of importance. It has always

been found, where there have been no reſtraints upon

men about fuch tenets, in free ftates, and where there

has been a general toleration of them with good na

ture; free converfation and argument have gradually

abated the bigotry and hot zeal of weak men about

fuch points, and made more juſt ſentiments of religi

on generally prevail.

The

of or

lyimmoral is pu

II. As to direct Atheiſm, or denial of a moral pro- stein of

vidence, or of the obligations of the moral or focial principles direct

virtues, theſe indeed directly tend to hurt the ftate in .

its moſt important intereſts : and the perfons who di

rectly publiſh ſuch tenets cannot well pretend any o

bligation in confcience to do fo. The magistrate may

therefore juſtly reſtrain them by force, as he might

any deluded fool or enthuſiaſts who pretended con

fcience in invading the rights or properties of others.

The magiftrate has a right to defend the ſtate and

its members againſt whatever hurts them , let the pre

VOL. II. Rr
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Book III . tences of the authors be what they will ; and thus has

a right to reſtrain fuch as would by any fophiftry cor

rupt the weak into ſentiments inconfiftent with their

duty to their fellows, or fuch as are deſtructive of the

publick happineſs, by taking away the moft power

ful incitements to all good offices and reſtraints from

injury. But as there is little danger that fuch tenets

will ever prevail in a civilized nation where knowledge

and arts are encouraged, and as puniſhments inflicted

by publick authority, befide moving the compaſſion

of men, fometimes give an air of importance to the

filly ravings of an empty fool, and raiſe in the weak

fome fufpicions of ſuch ſtrong reaſons on that fide as

no reaſon on the other can anfwer; fome have look

ed upon it as a piece of prudence in magiſtrates, where

there is no manifeft danger of the ſpreading of fuch

opinions, to let them alone to the common fenſe

of mankind to be confuted and defpifed : giving no

truſt to ſuch men as renounce all bonds of confcience,

but only puniſhing when the principles are diſcovered

by wicked actions.

But not diffe

ligion.

But as to various forms of external worſhip and

rent modes ofre- the different ſchemes of religion, which yet retain the

grand moral principles of duty toward God and our

fellows, as there is no hope that ever mankind, with

their ſtrangely different degrees of fagacity, and dif

ferent opportunities, and prejudices of education, wil

agree aboutthem ; perfecution on theſe accounts muſt

be the greateſt folly and cruelty. It muſt go to fire,

and fword, and gibbets ; otherways different fenti
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ments will appear. Such perfecution is the moſt hor- CHAP. 9.

rid iniquity and cruelty, and may often difpeople a

countryof its moſtuſeful hands, upon whichits wealth

and ftrength depended. It is plainly the true intereſt

of a country on the contrary, to be a refuge to all

induſtrious peaceable men from neighbouring nati

ons, and to engage all fuch as we have already to re

main with us. Halfperfecution does not conquer the

diverfities of opinions, it only irritates mens minds

and kindles feditions, or provokes them to fly to na

tions where they can find cafe.

As to the publiſhing of tenets everfive of the fo- Immoral tenets

cial virtues, or fuch as deftroy the ſtrongeſt motiveshow cogniſable .

to them, or the holding fuch tenets as make men

fcruple in their conſciences to perform ſuch civil or

military duties as the magiftrate has a right to en

join ; one muſt allow that theſe matters fall under the

magiftrate's power. That he may reſtrain men from

publiſhing fuch tenets by penalties : and that he may

either compell men to perform the neceffary duty to

the ſtate, or to make up the loſs by fupporting fuch

as are willing to perform it in their places : as to this

latter method there can be no queftion. But there

have been fuch grofs abuſes of this power of reſtrain

ing men from publiſhing the tenets which magiſtrates

have reputed dangerous, that it is no wonder many

good men are unwilling to allow it : and would grant

no more to belong to the magiſtrate than a right to

exclude men from all civil power whofe tenets are

oppofite to any focial duties, or everfive of the mo

Rr 2
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behaviour ; but to puniſh only the practices hurtful

to fociety in confequence of theſe tenets ; and that

with as great ſeverity as the bad tendency of them

may require.

The poffible abuſe of alleged right or power does

not indeed prove that there is none. And yet the

force of party prejudices, and the fury of religious

contraverſies is amazing. Scarce any thing more odi

ous than the tenets which the ſeveral fects of Chrifti

ans charge upon their adverfaries, while yet any can

did mind muſt fee the charge to be groundleſs againſt

moſt ofthem ; and that theſe tenets which have cauf

ed the higheſt contentions and mutual perfecutions,

lead to nothing everfive of true piety or the focial

virtues. If in any cafe the frequent danger of abufe

would make void a right, it would be in this of pu

niſhing for the publiſhing of opinions everfive of

piety and focial virtue ; fince the warm zealots of all

fides have repreſented all ſchemes of religion oppo

fitè to their own, oppofite alfo to all goodneſs.

*

The great dan

ger of the abufe

of thispower.

་

All Cafvfuifts, fay the zealot Armini- | are Tritheifts ; and fo do other fects ; and

ans, are blafphemers, charging all injuftice thus they fpirit up magiftrates to perfecute.

and wickedness upon God, and taking a- While yet it is plain that in all theſe ſects

way the morality ofhuman actions . The there are the fame motives to all focial vir

Calvinifts in their turn make Arminians tuesfrom abeliefofa moral providence, the

fame acknowledgments that the goodneſs

ofGod is the fource of all the good we en

blafphemers and denyers of God's prefci

enceandprovidence, makingmen indepen

dentin their actions . AllMaterialifts areA- joy or hope for, and the fame gratitude and

theifts , fayfomewarm Metaphyficians, tho '

fome primitive fathers were of that opini

on. Arians and Socinians, are idolaters

and denye of God, fay the orthodox.

They retort upon the orthodox that they

refignation to him recommended . Nor do

any oftheir ſchemes excite men to vices,

except that horrid tenet too common to

moft of them, the right ofperfecuting .

"

1
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III. Where good inſtruction is provided, the next CHAP. 9.

moſt effectual means for promoting all virtues publick

and private is the example of thoſe in fupreme power, The promoting

and the preferring of virtuous men to all ſtations and ofmen of virtue.

offices of dignity, while the vicious are made contemp

tible. Elections either popular, or partly fuch, to tem

porary dignities and offices, promote a general huma

nity and juftice in the deportment of fuch as hope

to rife in the ſtate. The controll of a prince and fe

nate upon the imprudence of a populace in elections,

would feem to anſwer all purpoſes of policy ; the po

pular affemblies of the ſeveral diſtricts returning ſe

veral candidates for any office, out ofwhich the prince

and fenate might chufe one. Virtue ever was and

will be popular, where men can vote freely. Where

all dignities and places of power and profit are in the

gift of a prince, a bad one may pervert this power

to all miſchief : making them the conſtant rewards

of betraying the country, or miniftring to his ambi

tion, or meaner vices. In the hands of a good and

wife prince any power is ſafe.

in astate.

Sobriety.

IV. The virtues moft neceffary to a flate next to Firtues neceffary

piety, which excites to and confirms all the reft, are

Jobriety, industry,juftice, and fortitude. By fobriety

we do not mean an abftinency from all external plea

fures or fplendour ; but fuch moderate difpofitions to

ward them, as the nobler defires of virtue and of do

ing good can always controll, when it is neceſſary for

any more important purpoſe. Where fenfual plea

fures and a fplendid manner of living are keenly de

"
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Book III . fired , reputed very honourable, and are thegrand pur

fuits of men in power ; while a different manner of´

living by corrupt cuſtom is made matterof contempt ;

all will be facrificed for wealth as the means of theſe

enjoyments. Men become needy and venal in all ſta

tions , and the whole adminiſtration grows corrupt.

The intereſts of the country fhall be facrificed to an

ambitious prince at home, to foreign nations, or to

any invader, by thofe very perfons who are entruſted to

fupport them.

Industry.

36

Induſtry is the natural mine of wealth, thefund of

all ftores for exportation, by the furplus of which,

beyond the value of what a nation imports, it muſt

increaſe in wealth and power. Diligent agriculture

muft furniſh the neceffaries of life, and the materials

for all manufactures : and all mechanick arts fhould

be encouraged to prepare them for uſe and exporta

tion. Goods prepared for export ſhould generally be

free from all burdens and taxes, and fo fhould the

goods be which are neceffarily conſumed by the arti

ficers, as much as poſſible ; that no other country be

able to underfell like goods at a foreignmarket. Where

one countryalone has certain materials, they may ſafe

ly impofe duties upon them when exported ; but fuch

moderate ones as fhall not prevent the confumption

ofthem abroad.

If a people have not acquired an habit of induſtry,

best prometed . the cheapnefs of all the neceffaries of life rather in

Howindufryis

courages floth. The beft remedy is to raiſe the de

mand for all neceffaries ; not merely bypremiums up
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on exporting them, which is often uſeful too ; but by CHAP. 9 .

increaſing the number of people who confume them:

and when they are dear, more labour and application

will be requifite in all trades and arts to procure them.

Induſtrious foreigners fhould therefore be invited to

us, and all men of induſtry ſhould live with us unmo

lefted and eaſy. Encouragement fhould be given to

marriage, and to thoſe who rear a numerous offspring

to induſtry. The unmarried ſhould pay higher taxes

as they are not at the charge of rearing new fubjects

to the ſtate. Any fooliſh notions of meanneſs in me

chanick arts, as if they were unworthy of men of

better families , ſhould be borne down, and men ofbet

ter condition as to birth or fortune engaged to be

concerned in fuch occupations. Sloth fhould be pu

niſhed by temporary fervitude at leaſt. Foreign ma-

terials fhould be imported and even premiums given,

when neceffary, that all our own hands may be em

ployed ; and that, by exporting them again manufac

tured, we may obtain from abroad the price of our

labours. Foreign manufactures and products readyfor

confumption, fhould be made dear to the confumer

by high duties, if we cannot altogether prohibit the

confumption; that they may never be uſed by the low

er and more numerous orders of the people, whoſe

confumption would be far greater than thoſe of the

few who are wealthy. Navigation, or the carriage of

goods foreign or domeſtick, ſhould be encouraged, as

a gainful branch of buſineſs, ſurpaſſing often all the
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offit hands for defence at fea.

Neither luxu

ry nor intempe

"Tis vain to alledge that luxury and intemperance

rance neceflary are neceffary to the wealth of a ſtate as they encou

to publick pro -
rage

all labour and manufactures by making a great

fperity.

confumption. It is plain there is no neceffary vice in

the confuming of the fineſt products, or the wearing

of the dearest manufactures by perfons whofe fortunes

can allow it confiftently with all the duties of life.

And what ifmen grewgenerally more frugal and ab

ſtemious in ſuch things ? more of theſe finer goods

could be fent abroad: or if they could not, induſtry

and wealth might be equally promoted bythe greater

confumption ofgoods lefs chargeable : as hewho faves

by abating of his own expenſive ſplendour could by

generous offices to his friends, and by fome wife me

thods of charity to the poor, enable others to live fo

muchbetter, and make greater confumption than was

made formerly by the luxury of one. Five families

ſupported in fober plenty may make vaſtly greater

confumption for every good purpoſe, than one living

in luxury. Younger children fettled well with proper

fhares of a patrimony in fober plentiful families, may

confume more than if an heir lived in all luxury, and

the reſt in indigence. And as to fobriety, it is gene

rally true that it makes the greateſt conſumption. It

makes men healthy and long livers. It enables men

to marry foon and ſupport numerous families. And

confider even one alone : a fober plentiful confump

}
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tion for fixty or ſeventy years is greater than a rio- CHAP. 9.

tous one often or twelve, and offifty more inbeggary.

Unleſs therefore a nation can be found where all men

are already provided with all the neceffaries and con

veniencies of life abundantly, men may, without any

luxury, make the very greateſt conſumption, byplen

tiful proviſion for their children, by generofity and

liberality to kinſmen and indigent men ofworth, and

by compaſſion to the diftreffes ofthe poor.

greatest ufe.

V. High principles of juſtice univerſally prevailing Juice of the

in a nation are of great importance to the general

happineſs ; not to mention the inward fatisfactions at

tending the difpofition, it creates univerfal eaſe and

fecurity, as it enfures to each one all his valuable

rights and enjoyments, and gives the greateſt encou- '

ragement to induſtry, by enſuring to each one the

fruits of his labours. Whereas a prevalent injuftice

in the difpofitions of a people has all the contrary

miferable effects of animofities, wrath, fear, fufpici

on, and ruin, or grievous diſtreſſes to families ; and

as traders muſt charge on their goods higher prices

on account of all the ordinary loffes of trade, by bad

debts, by delays of payment, and the expenſive ſuits

they are forced to for obtaining it, the goods of fuch

a nation muſt come higher on theſe accounts to all

markets, and be fold dearer at home, and thus the

innocent ſuffer for the guilty : and foreigners who

have greater regards to juſtice, are enabled to under

fell and engroſs the trade.

Every ſtate muſt have courts ofjuſtice and laws to Courts ofjuſtice

VOL. II. S s

of easy access .
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Book III . prevent fuch miſchiefs. Happy that people whofe

laws are plain and intelligible to every honeft man

without the aid of thoſe whofe fortunes depend on

the intricacy of laws. It is impoffible to make ſuch

a fyftem of laws as fhall take in every poſſible caſe

in all its circumſtances, and the imprudent attempt

ing it has occafioned that perplexity, and thoſe end

lefs labyrinths of law, affording fo many artful and

difhoneft evaſions, which moſt nations, who have con

tinued long without an entire change of polity, com

plain of as an unfufferable burden upon the property

and tranfactions of their people.

Few laws will

da bet with a pre

jadicature.

It is plain that right and property are better

prulent plan offerved by a very fewfimple laws leaving much to the

judges, provided there be a good plan for obtaining

wife and difintereſted judges. The Romans in their

beſt
ages had a large roll of* intelligent men in the

law named by the praetor as judges for that year,

when he entered on his office ; and out of theſe a ſmall

number were taken by lot for the deciſion of each

caufe: the party whofe caufe appeared juſt was freed

from all charges, and the whole expence was caft on

the other fide, unleſs the judges determined that he

had ſuch plauſible pleas as might have deceived an

honeſt man. Where it was not fo, further penalties

and theſe very high were inflicted for his unjuft li

tigioufnefs. The great men of eloquence in Rome

pleaded gratis, as the lawyers alfo gave their opini

Theſe were the judicesfelecti who for fome time were to be all patricians, after

wards to be ofthe equeſtrian order, and then of both orders.

"
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ons and directions ; and this was one of the natural CHAP. 9 .

ways of obtaining popularity, and of fucceeding in

elections. But what ſhould hinder in any plan of po

lity, that out of fuch a roll the plaintiff and defen

dent might alſo each for himſelf chufe a patron or

advocate, who ſhould plead without fee from the cli

ent ; and that he who pleaded the juſt cauſe ſhould

be payed by the ſtate for his good ſervice to a citizen.

Protection against injury, and the obtaining of every

juſt claim without charge, ſeems naturally due from

the governors of a community to its members ; fince

they have refigned their natural rights into their

hands. Judges and juries, to whom we truft our lives ,

could always determine whether the party who loſt

the cauſe had any fuch plea as might have deceived

an honeſt man. Where he had not ; the penalty for

theft is not too high for a litigious profecution or

defence, ſeverity on fuch crimes is mercy to all ho

neſt men, who often fuffer more by them than by

thefts and robberies , and that with more vexation.

VI. Fortitude and military difcipline fhould alfo Military skill

be as univerfal as poſſible. It is infamous to a coun-andfortitude.

try if men of the higheſt ſtations are not generally

fitted for the moſt honourable fervices, the defence of

their country in times of danger. As war is a thing

accidental, and deſigns of conqueſt are almoſt always

injurious, military ſervice ſhould not be a conſtant

profeſſion to any; but the whole people fhould be

trained to it to be ready whenever juſt occafions may

require it ; and during peace be kept in mind of their

Ss 2
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Book III.diſcipline . All this is practicable where the chief

vernors allow it. In a war of twenty years, a nation

which never maintained above forty thouſand foldiers

at once, might fufficiently train four times that num

ber, and make them all good veterans who had ferv

ed five or more campaigns, by making ſuch a rota

tion that they never would have above one fifth of

new levies incorporated into old regiments. By this

too a ſweet relief would be given to thoſe who had

ferved the publick for a certain number ofyears, that

they might return to induſtry and the fweets ofpeace.

The great ad

vantages of ro

tationsin the fer

vices of war.

This proficable

without great

js.

By a rotation in the higher offices of command a

nation would be well provided in old officers and ge

nerals, and not be in the miſerable neceſſity of de

pending on one or two to command in chief, with

out any fit to fupply their places in cafe of death, or

to oppoſe them if they turned their arms againſt their

country. There would be a ſtock ofveterans at home

to oppoſe unexpected invaſions, or to fupply anarmy

at once upon any calamitous defeat . The youth of

all orders, where there are more fons than one in a

family, ſhould be obliged to take their turns in ſuch

fervices, and after their term return to their domef

tick affairs. Such reputable virtuous citizens, many

ofthem having valuable ſtakes in their country, would

have both greater courage and fidelity than merce

naries for life, domeſtick or foreign, choſen or offer

ing themſelves out of the refufe of a people, even fuch

as were unfit for any other occupations.

To ſet ſuch a ſcheme a-foot, at firſt muſt give a
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confiderableavocation from induſtry to a peoplewhich CHAP. 9 .

formerlyhad employed mercenaries. But when it was

once fettled would give leſs obſtruction to it than the

other method. A fober virtuous people employed in

arms for a few years, would in all little intervals of

military ſervice be exerciſing ſome induſtrious arts ,

and would return to them with delight when their

term expired. A thouſand kept idle for forty years,

or for all their lives, is as great a lofs to manufac

tures or agriculture as five thouſand idle for eight

years. Nor would military ſervice for eight years cre

ate any fuch notions or habits as would prevent their

returning joyfully to peaceful induſtry, in men who

knew their fixed term all along, and could have no

views of fupport for life that way, and were chofen

from the beſt of the people : eſpecially if they were

habituated well to labour in all intervals of military

fervice, while they were fupported by the publick ;

and that forfome publick benefit, fuch as in draining

marſhes , cutting down woods, making roads and har

bours, fortifying cities, or making rivers navigable.

Such labours, moderately impofed, would ſtrengthen

both their bodies and minds. Hiſtory would convince

all men that theſe ſchemes are practicable. But other

views than thoſe of defending a country have recom

mended the uſe of mercenaries.

VII. Nothing can be more ruinous to a ftate than to Independents

depend, intheexerciſe ofanypart offupreme power, u- from foreign

ponanyforeign princes or courts, whichmayhaveviews kind.

oppofite to its intereft. We muſt not in this matter

power any
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which levies taxes , decides contraverfies about pro

perty, or the conveyances of it, either during life or

upon the event of death, impofes fines , or corporal

puniſhments, prohibits or commands the taking up

of arms, determines or confirms civil rights to lands

or revenues, decides the rights of princes, and judges

of the obligations of ſubjects to obedience , and af

fumes to exempt them from it, that advances to pla

ces of profit and power, is certainly affuming andex

erciſing the higheſt ſecular powers. The object of

them arefecular and civil. And if the perfon or court

act in their own name and not by delegated power

from civil fovereigns, they act as civil fovereigns ; be

they popes, colleges of cardinals, high prieſts and el

ders, convocations or affemblies of any kind : and let

them inforce their fentences by what artifices they

pleaſe : if they derive not their power from the ſtate,

they affume a civil fovereignty. A prince or ſtate

which fubmits to them, gives up to them fo much of

the fupreme power, and becomes fubject to an inter

nal or external civil jurifdiction .

If by any religious impoftures or baſe artifices of

fuperftition princes or ftates have confented to fuch

fubjection ; upon detecting the fraud they muſt fee

that they are no longer bound ; as contracts obtained

by fraud produce no obligation. And if any ſtate has

fhaken offfuch a fuperftitious yoke, and afferted its

independency ; its governors cannot ſubject it again

by any deed of theirs , more than they can alienate
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the ſtate, or any part of the fupreme power, by fale CHAP. 9.

to a foreign prince with no fuch mockfpiritual titles.

The changing of names is the common ftate-trick of

all impoftors.

civil laws.

: VIII. Things in all reſpects indifferent are not the The matter of

proper matter of civil laws. It is capricious and un

juſt to limit men by any laws about fuch matters.

The buſineſs of civil laws is, 1. To confirm the laws.

of nature by fecular penalties , and proper ways of

profecution upon any violation of them. 2. To ap

point the beſt forms and circumſtances of all con

tracts, difpofitions, and commerce, fo that full proof

may be had of the true deed and intention of the

parties, and frauds be prevented. 3. They ſhould di

rect a people in the beſt way ofuſing their rights, both

for the publick and private good : limiting them to the

moſt prudent methods of agriculture, manufactures,

and commerce. 4. Where fome good end is in view,

and attainable by verydifferent means, civil law ſhould

limit the beſt means, where fuch limitations will not

occafion ſome other ſuperior inconvenience. And

where ſeveral forts of means are equally fit, and yet it

is advantageous that a whole fociety agree in fome

one ſet of them, the civil law fhould fix on this fet of

them, tho' it be no better than fome others. And it

muſt in like manner determine more preciſely what

the law of nature orders with greater latitude.

Thus it is juft and proper that civil laws fix the pre

cife times for the meetings of courts. or affemblies

for purpoſes civil or religious ; inftitute exerciſes, ap

1
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Book III. point prizes and premiums ; fix the proportions, time,

and manner in which ſubjects ſhould contribute by

their goods or ſervices to the publick intereſt ; deter

mine a preciſe time when men ſhould be admitted to

manage their affairs as being come to maturity. In

thefe and fuch like matters feveral different laws

might have anſwered all good purpoſes equally; but

they cannot be left undetermined.

Externalrights

and unjust ad
IX. From the very beſt ſyſtem of civil laws ma

vantages many external rights may arife, and many advantages

often beallowed.

may be allowed and confirmed which no man can in

fift on with a good confcience : and * many vicious

practices go unpunished. Courts of juftice muſt al

low time to both parties to produce their evidence,

nor do they know before the trial which fide has the

juft caufe. Thus one who is conſcious he has no juſt

plea or defence muſt be allowed time ; and may cauſe

great expences and delays to the other party. Laws

muſt require certain formalities and witneſſes as ne

ceffary to the validity of deeds that frauds may be

prevented. Men may take advantage of ſuch laws,

and make void ſuch diſpoſitions or teftaments as they

well know to be the real voluntary, and juſt deed of

the granter or teftator, upon defect offome legal for

mality. If indeed there was any thing in fuch difpo

fitions or teftaments naturally unjuſt or inhuman, or

unreasonably partial to fome favourite, while others

This is plain in cafes ofingratitude ; want ofpiety, inhumanity toward the dif

treffed, covetoufnefs, and fuch like. See B. ii. See alfo Barbeyraque's two orations

de beneficiis etpermiffione legum.
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who had equal or better claims are neglected, a man CHAP . 9 .

may with a good conſcience take the advantage the

law gives him againſt ſuch deeds, provided he does

of himſelf whatever is equitable toward others . But

when the deed was juſt and humane and equitable,

and according to the power of the granter or tefta

tor, a good man would take no advantage of any in

formality, as he always muſt carry in his own breaſt

a more generous rule, a more candid meaſure of con

duct than the civil law of his country.

Sandions of

X. The fanctions of laws are the rewards and pu- rewards

niſhments. Rewards have place in all civil laws as

well as puniſhments. There is one general reward un

derſtood, the continuance ofthe protection ofthe ſtate

and the enjoyments of the advantages of a civilized

life. And in many laws there are other ſpecial re

wards : fuch as premiums, and advancements to ho

nour, and to profitable offices, which alſo give oppor

tunities of honourable actions, which are to good men

a fweet reward.

ferent forts.

Efteem or honour is either ofthefimpler kind, viz . Honours ofdif

the mere reputation of integrity and fuch difpofitions

as fit a man for a focial life ; or that of diftinguiſh

ed eminence, ſuch as is due only to great abilities and

fingular fervices and virtues, or fuch at leaſt as are

above the common rate. To the former, every one

who has not forfeited it by fome crime of a more a

trocious nature than is readily incident to men in the

main good, has a natural perfect right ; fo it can be

no matter of civil reward. The taking it away or ex

VOL . II. Tt
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Book III . cluding one from the rights attending it, may indeed

be a fevere puniſhment. The magiftrate has no more

power over it than over the lives and properties of

the people. He juſtly may take any of them away for

a crime deferving it, but not without a crime. Nor

will the opinions of wife men follow an unjuſt fen

tence.

The magiftrate

candetermineex
Our inward eſtimation of the eminent kind will

ternal bonoursnot follow the decree of the ſtate or of the prince,

not internal.

but the opinions we have of the merits of the perfon.

The magiftrate indeed is the proper judge of any out

ward deference, precedence, or other marks of ho

nour ; and his decree gives men an external right to

claim them. While the magiſtrate in this matter ge

nerally follows the real merit of perfons, honours may

be very uſeful in a ſtate. But when honours are con

ferred withoutmerit, or continued hereditarily to thoſe

who are univerſally known to have degenerated from

the virtues which procured them to the family, they

become defpicable of themfelves, tho' the power at

tending them may be courted by the ambitious. Such

conduct in any prince or ftate, in conferring or con

tinuing honours without merit, has a moſt pernicious

effect. Such a reverence and deference attends high

titles in weak minds that thoſe who enjoy them are

often ſcreened from the juſt reſentments of a nation ::

the moral fentiments of a people are weakened, when

they ſee the moſt ſcandalous vices adorned and at

tended by what ſhould naturally be always the reti

nue of eminent virtue.

1

•
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Hereditary honours have been conferred upon pre- CHAP. 9.

ſumption that the poſterity of the eminently virtu- Caufes ofhere

ous, would either by nature, imitation, or good edu- ditarykoncurs .

cation, prove eminent the fame way: and with a de

fign to make the rewards of eminent ſervices more

agreeable, as they conferred a dignity upon the de

fcendants of the virtuous. The expectation of fuch

dignity may raiſe young minds to nobler views fuit

ed to their ſtation. If a cenforial power, of degrading

ſuch as act unbecomingly to their dignity, be vigo

rouſly exerciſed ; hereditary honours cannot be intire

ly condemned as uſeleſs. The natural cauſes of ho

nour or merit may be abundantly ſeen by what was

faid above upon the degrees of virtue. But as they

are made political rewards, they muſt not be employ

ed in exact proportion to the degrees of moral good

nefs, but as they fhall moſt encourage the virtues moſt

neceffary to the ſtate.

ofpunishment.
X. The other fort of ſanctions are puniſhments ; The proper end

the peculiar end of which is the deterring all from

like vicious practices, and giving publick fecurity a

gainſt others, as well as the offender. When this

right of puniſhing which belonged to all in natural

liberty, is conveyed in a civil ſtate to the magiſtrate,

he obtains the fole right in all ordinary cafes, and

has the direct power of life and death over criminals.

how different

meuls.

Thereis juſt ground of diftinguiſhing chastisements Chafifements

from puniſhments as they are folely intended for re- from punifi

forming the offender, and are not peculiar to magi

ftrates. They may be inflicted privately ; whereaspu

Tt 2
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Book III. nifhments fhould be publick, and the crime intimated

to all , that they may be deterred from it. Both

theſe are diſtinct from the compenfation of damage,

" which reſpects the repairing any lofs fuftained by

" another." And men are often obliged to it who had

done nothing viciouſly or unjuſtly. * The violence

uſed in war has alfo a different end, at leaſt fuch as

is ufed before conqueft, to wit the defending or pro

fecuting our rights . What is done after a victory with

a view to deter all , would have the nature of puniſh

ment.

The true principle of heart which ſhould excite

a man in inflicting any evils on his fellow-creatures

fhould always be ſome kind affection ; generally thofe

of a more extenfive nature fhould influence the ma

giftrate in puniſhments ; and thoſe of a lefs extenfive

ſhould move men in chaſtiſement, and compelling to

compenfation. Nothing can make a good man's own

heart approve him in theſe ſteps but a conſciouſneſs

that he acted from fome kind principle, and that fuch

ſteps were neceffary to fome fuperior good . Nay in

juſtifying the divine puniſhments we have always re

courfe to like confiderations, which ſhew that they

flow from goodnefs ; fuch as the fupporting the au

thority and enforcing the influence of his laws cal

culated for the higheſt happineſs of his rational crea

tures, which muſt be defirable to perfect goodneſs

it ſelf; as muſt alſo the demonftrating his love to vir

•

* Thus authors diftinguish all theſe four, Poena, Caftigatio, Compenfatio, and the

Mala bellica from their different ends.
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tue, and his ſteddy purpoſe of reſtraining vice by the CHAP. 9 .

moſt powerful motives : and for theſe reaſons we re

pute the divine puniſhments to be juſt and good.

The true mea

Since the end of puniſhment is the general fafety;fure of human

the preciſe meaſure of human puniſhment is the ne- paniments.

ceffity of preventing certain crimes for the publick

fafety, and not always the moral turpitude of the ac

tions ; tho' this often is proportioned to the detriment

arifing from crimes. But as it is not always fo, fome

of the worſt vices must go unpuniſhed , as we faid a

bove ; and fome actions very dangerous to the com

munity, and yet flowing from no great depravity of

heart, muſt be reftrained by great feverity: fuch as.

infurrections againſt a juft prince upon fome fpecious

pretence of the preferable title of another. As the

evils of civil wars are very great, men muſt be ſtrong

ly deterred from entring rafhly into them. When

crimes arguing none of the greateſt depravity are very

inviting by hopes of fecrecy and impunity, the feve

rity of the puniſhment upon thofe who are convicted

muſt by its terror over-ballance thefe allurements :

thus theft muſt be more feverely puniſhed, even when

men are induced to it by fome ftraits of their fami

lies , than ſome greater crimes flowing from worſe diſ

pofitions.

Punishments

crimes.

Puniſhments for the publick crimes in the abuſe of

power, or ufurpation of it contrary to law, ſhould be due for publick

more fevere than for crimes of a more private na

ture, as the effects of the former are far more perni

cious. The ruin of fome great ftates has been owing
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Book III, to too much lenity in puniſhing fuch crimes of ma

giftrates *.

Severe puniſhments are neceffary too for ſmall guilt

whenfoever there is danger of fuch frequent tranfgref

fions as might be deſtructive to a ſtate in certain exi

gencies. Thus the deſertion of foldiers in a time of

war, either from cowardice, or impatience for a peace

ful life with their families, muſt be ſeverely puniſhed.

In times of peace this is lefs neceffary ; and it is cruel

without neceffity to detain them long in a fervice

grown diſagreeable to them.

Alionsflowing

from fome lovely
Nay fome actions flowing from the beſt difpofiti

difpofitioms mu ons muſt be ſtrictly reſtrained when the publick inte

be punified.

reft requires it. Thus an inferior officer of too keen

valour may

be puniſhed ſometimes juftly for a brave

attempt contrary to the exprefs orders of his general :

as the greateſt confufion would arife if inferiors dif

obeyed exprefs orders of their fuperiors upon any ap

pearances of advantage to be obtained over the ene

my. As greater evils muſt enfue from relaxing mi

litary difcipline, than can readily upon obedience to

the imprudent commands of fuperiors, which are not

plainly treacherous, and ruinous to an army ; a good

man may ſee it to be his duty to obeyfuch orders as

he certainly knows to be imprudent, and to abftain

from wife meaſures which his fuperiors prohibit ; un

lefs he can prevail upon them by reaſoning to alter

their orders. One who acts otherways muſt be pu

* See Cicero Off. l. ii. c. 8. and Moyle's effay on the Roman Government.

1

1
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niſhed, as laws muſt regard the diſtant effects of ac- CHAP. 9.

tions upon the whole body.

XII. Internal defigns not diſcovered by action, tho' Internal deſigns

they could be proved, are ſeldom puniſhed in mildernot puniſhable,

governments. Men may project and talk of deſigns ,

who are not wicked enough to execute them. When

by expreſſing ſuch intentions and defending them,

they may have corrupted others, they may juſtly be

puniſhed ; and the magiſtrate may always juſtly de

mand a fecurity for the good behaviour of fuch as

have entertained them. When the deſign is come to

action, and to fuch efforts as might have been fuc

ceſsful , had they not been defeated by fuperior force

or accident, the criminal deferves the fame puniſh

ment, whether he fucceeds in his attempt or not, as

the fame depravity is diſcovered, and the fame dan-..

ger to fociety from his future attempts. Thus one

who gave poiſon, or who diſcharged a gun at his

neighbour with a deſign on his life is to be puniſhed

as a murderer be the event what it will.

penfing with the

It is proper that in every ftate there fhould be a Apower ofdif

power of difpenfing with the fanctions as to ordinary actions neceſa

crimes, when fingular reafons occur for it, and fuffi-"

cient fecurity againſt like crimes can be otherways

obtained. But for crimes of magiftrates againſt the

publick rights of a people , or for grofs abuſes of

power, or attempts againſt the plan of polity to en

creaſe their own power or influence there fhould be

no impunity.

The publick intereft may fometimes require the

:
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BOOK III. giving impunity, nay rewards, to fome who have been

guilty of the worst of private crimes, to employ them

in fome neceffary fervices. Thus to break all faith

in bands of robbers or pyrates, and deſtroy all mutual

confidence among them, pardons, and even rewards

are juſtly given to ſuch as betray the band, or deliver

up any partners : as by fuch conduct fuch confedera

cies againſt mankind are broken without effufion of

innocent blood ; tho' the worſt of the party may moſt

readily take the advantage of betraying their partners,

from theſe hopes.

pect ofperfonsin

The undue ref XIII. That respect ofperfons, which is unjuſt in

judgment. judgment, confifts in regarding fuch circumſtances of

them as neither affect the guilt of the action, nor its

importance toward any publick detriment, nor the

quantity of the fuffering. As when men are diffe

rently puniſhed on account of kindred to the judge,

of being zealous for his party or faction civil or reli

gious, or of prior benefits conferred, or fervices pro

miſed or expected ; while yet the guilt and detriment

to fociety is equal. But circumſtances fhewing great

er or lefs guilt, or rather greater or leſs tendency to

the detriment of fociety, or fuch as encreaſe or di

miniſh the ſenſe of the puniſhment, ſhould be con-̀

fidered as far as human courts can do it, to make

the fentences well proportioned and juſt. In pecuni

aryfines the fums exacted from different perfons for

the fame crimes or equal ones, ſhould be in propor

tion to the wealth of the criminals.

The ſum which is fevere upon the poor may be a
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trifle to the wealthy. In corporal puniſhments, the CHAP . 9 .

weakneſs of the criminals fhould alleviate the puniſh

ments : and infamous puniſhments ſhould be leffened

as the ſufferers are in greater dignities . For thus a

lone the ſenſe of ſuffering ſhall be equal for equal

crimes.

fhould proceed in

Tortures areper

nicious.

It may juftly be queftioned however, whether in in- How far a ſtate

creafing of puniſhments on account of horrid crimes , the increasing of

there be not a certain pitch of fuffering beyond which bents.

nothing feverer fhould be inflicted . If death is the

penalty of any deliberate murder or robbery, one's in

dignation would move him to inflict ſomething worſe

upon the more horridly cruel murderers, and to tor

ture fuch as had tortured others ; or to uſe tortures

where the gentler kinds of death inflicted ſeem ſcarce

fufficient to deter men from the crime. But on the

other hand, horrid fpectacles of torture, eſpecially if

they are frequently preſented, may have a very bad cf

fect upon the minds of fpectators. They may harden

their hearts, and abate the natural fenfe of compaf

ſion by overſtraining it, and make it lofe its force ;

as we ſee in the overſtrained fibres of the body. Be

fide the terrible efforts they may tempt wicked men

to in their robberies, to ſecure themſelves againſt con

viction, or to avenge themſelves for the ſufferings of

their fellows. We may find perhaps that nations

where they are uſed have ſeldom ſo tender feelings

of humanity as thofe where they are not. And that

an eafy death, with any ſubſequent infamy upon the

carcafe that may affect fpectators, without caufing

VOL. II. U u

•



338 Of CIVIL LAWS

Book III . any real mifery to the criminal, may fufficiently an

fwer the purpoſes of human juſtice. If tortures are

ever allowed, they muſt be very rare.

Who are liable

compenfateda

mages.

XIV. No man ſhould be puniſhed for the crime

of another ; nor is any one liable to compenfation of

damage who did not contribute to it by ſome action

or omiſſion contrary to his duty, nor fhared in any

gain by it, nor occafioned it by any contrivance or

action deſtined for his own advantage. As children

are truly joint proprietors with their parents in the

ftock ofthe family ; and have a moft facred claim not

only for maintenance, but a comfortable fubfiftence,

upon that ſtock as far as it will afford it, and the pa

rent bound to furnish it out of this ftock : it ſeems

plainly unjuſt that the whole ſhould be forfeited by

the crime of a parent ; not to mention alſo the juſt

and ſtrong claim of the wife, even that of a fair pur

chafer by the fortune fhe brought, or by her own in

duſtry in improving the common ſtock. It is true the

parent may be the natural adminiſtrator, or manager

for the company, and thus his debts contracted pru

dently or imprudently always affect it, nay his prodi

gality may ſquander it all. But in many civilized na

tions, this natural joint right of the whole family is

recogniſed by the civil laws ; by allowing an inhibiti

on or interdict upon an extravagant or imprudent pa

rent * at the fuit of the children or any proper perſon

in their name. And this is plainly according to juf

Thusthe eftate was resfamiliaris amongthe Romans; hence alfo the jusfuitatis

in the children .
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tice and natural equity. It is fcarce therefore defen- CHAP . 9 .

cible with any ſhadow ofjuſtice, that civil laws ſhould

appoint a puniſhment on the guilty which equally or

more feverely affects the innocent.

XV. As to the puniſhment of corporations, the The puniments

following maxims feem juft. 1. If all the guilty, of corporations.

or as many of them as are fufficient for compenfa

tion of damage and a publick example, are found,

nothing can be further demanded from the corpo

ration.

2. When this cannot be obtained , no innocent

man fhould be puniſhed in his perfon or any private

fortune of his he holds independently of the corpo

ration, for any crime of its magiftrates or other citi

zens.

3. As merit and demerit are perfonal and not

properly refiding in corporations ; if all the crimi

nals are dead or baniſhed out of it, no puniſhments

can be juſtly inflicted on it or its members. Puniſh

ments or fines exacted out of the publick ſtock have

not the proper effect intended . Bad men feel and are

deterred only by what ſhall affect themſelves. They

are not moved by the ſufferings of communities.

4. As to compenfation of damages ; when it can

not be obtained from the criminals , it next falls upon

any in power who by grofly culpable negligence fhar

ed in the guilt, and it ſhould be levied out of their

private fortunes. If theſe fail, the common ſtock of

the corporation is liable, and where this fails it may

be exacted out of the private fortunes of its mem

U u 2
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Book III.bers ; for the fame reaſons alleged above * in the cafe

of conqueft in a juſt war.

5. As corporations have generally fufficient power

to reſtrain their members from injuries, the gover

nors fhould be obliged to give fufficient fecurity a

gainſt future injuries, and fhould be vefted with fur

ther powers if the former were not fufficient. Nay

they may be diveſted of any fuch privileges as are apt

to be abuſed, when no other fufficient fecurity can

be obtained againſt their being abuſed to the detri

ment of the publick. But without fome great necef

fity, or when other fecurities can be obtained, it is ve

ry unjuſt to deprive a large innocent body of men of

any privilege of importance to them upon the crime

of a few, or even of their magiſtrates.

6. As to any rights which ſmaller corporations en

joy as parts of a great body politick and with rela

tion to it, fuch as a right of repreſentation in the

fupreme council ; no mal-adminiſtration of even the

magiftrates or councils of fuch corporation ſhould

forfeit a right of importance not only to all the in

nocent members, but to the whole ftate.

What taxes or

tributes moſt eli

gible.

7. Bodies incorporated merely for trade and for

the benefit of a few partners, may † juftly be depriv

ed of their privileges upon their non- compliance with

the terms or conditions upon which they were grant

ed . And the corporation may be diffolved .

XVI. As to taxes fordefraying the publick expences,

*
Sec above ch. viii . art. 5. of this book.

This is apoenaconventionalis, diitin&t from the proper poena univerfitatis.
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theſe are moſt convenient which are laid on matters CHAP . 9.

of luxury and fplendour, rather than the neceffaries

of life ; on foreign products and manufactures, rather

than domeſtick ; and fuch as can be eaſily raiſed with

out many expenfive offices for collecting them. But

above all, a juſt proportion to the wealth of people

fhould be obſerved in whatever is raiſed from them,

otherways than by duties upon foreign products and

manufactures, for fuch duties are often neceffary to

encourage induſtry at home, tho' there were no pub

lick expences.

ofa cenfus.
This proportion can never be obferved without a The great ufe.

cenfus or an eſtimation made of all the wealth of pri

vate families at frequently recurring periods, once in

five, fix , or ſeven years. How practicable this is, may

be ſeen by the Roman laws. It would detect perhaps

a few broken merchants and men of bufinefs , and

both turn them out of trade and prevent their op

portunities of defrauding more creditors ; and this is

all the harm it would occafion. For men of prudence

and good conduct, whoſe ſtocks were loft by accidents,

they would ſtill be truſted by their friends : and yet

incautious raſh projectors , without any fund for their

buſineſs , would lofe opportunities of fraudulent bank

ruptcies, and of many injuries now too common .

By a cenfus all would be burdened proportional

ly to their wealth ; and thus the publick expences be

oppreffive to none beyond his neighbours. In land

taxes, gentlemen in debt are immoderately oppreffed ,

beyond thofe of clear eftates ; and moneyed men.com.
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~merchant or other wealthy trader firſt advances them,

yet are at laſt paid by the conſumer. The hofpitable

generous men, or ſuch as have numerous families fup

ported genteely, bear the chief burden here, and the

folitary fordid miſer bears little or no ſhare of it.

XVII. To theſe rights of governors correfpond

or police the obligations on fubjects to obedience active or paf

five, as we ſhall ſhew more particularly in a few ob

fervations.

Obedience alive

paffive.

obey imprudent

commands.

1. When the command of a governor is truly juft

and wife, and within the power committed to him by

the conftitution ; a fubject is always bound to obey not

withſtanding of any private inconveniencies or danger

to himſelf; and that even in confcience, tho' he could

artfully evade the penalties of the law. This holds

particularly in paying oftaxes and in military ſervice.

Obligations to 2. When the matter commanded is within the

power committed to the governor, but he is uſing his

power imprudently in commanding it ; if modeft re

preſentations will not move him to change his orders,

and they are only burdenfome and dangerous to us in

particular and not contrary to any perfect right of the

innocent, or injurious to others , it is our duty to obey,

tho' the governors finned in commanding. In war

the commander may often be very guilty in impru

dent orders given, and inferiors may fee that they are

not only dangerous to themſelves who execute them,

but even prejudicial in a ſmall degree to the publick

caufe. But as diffolving all military diſcipline muſt
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be a much greater evil to a nation than the lofs that CHAP. 9.

can be readily ſuſtained by executing the imprudent

orders ; and all diſcipline muſt be loft where the infe

rior affumes to himſelf to diſobey orders he judges im

prudent ; it is often the duty of inferiors to execute

them while they judge them imprudent.

be difobeyed.
If the orders are judged treacherous, or fo perni- when they may

cious that the execution of them would be more de

ſtructive than breaking through in this cafe the rules

of diſcipline, a good manwould diſobey, and take his

hazard. It is in like manner our duty to pay taxes

or tributes, tho' we judge that they are unequally im

pofed, and to be applied to imprudent purpoſes , when

they are impoſed by that perfon or council to whom

that power is committed. There are many commands,

civil and military, about the prudence or juſtice of

which inferiors are not proper judges, wanting accefs

to the reaſons of them. Upon prefumption of the

wiſdom and juſtice of their governors, they may act

innocently and virtuouſly, when their fuperiors are ve

ry criminal ; and they often owe fuch obedience to the

general intereft of their country, when they know that

the orders are imprudent.

3. But if a ſubject is perfuaded of the injuſtice of

a war, or of a ſentence he is commanded to execute

in confequence of an iniquitous law, he fhould refuſe

active obedience, and bear patiently for a good con

fcience the fufferings he may be expoſed to .

When the ruler

XVIII. But when a governor exceeds the powers exceeds bis legal

veſted in him by the conftitution, affuming fuch as

power, no obedi

ence is due.
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gular neceffity, it is always juft and honourable to op

pofe fuch ufurpation of power on its firſt appearance,

whatever ſpecious pretences are made for it of good

deſigns and intentions ; as the precedent is dangerous,

and will readily be followed in worſe cafes, to thefub

verfion of the conſtitution, and all rights eſtabliſhed

by it.

2. Suppofe the governor does not exceed the le

gal powers vefted in him, but is abuſing ſome immo

derate powers granted him in an imprudent plan of

polity to purpoſes everfive of the publick ſafety and

liberty; fubjects may juftly refuſe obedience, and by

a joint refiftance oblige him to confent to fuch limi

tations and reſtrictions as are neceffary for the com

mon fafety, a private man, when he has no hopes of

a fufficient concurrence of others, muft fly from op

preffion or refift it as he can. It would be wrong, with

out hopes of fuccefs , to involve himſelf and a few

friends to no purpoſe in greater miſchiefs, or to obey

commands injurious to others .

Private inju
3. Suppoſe the plan of polity good, and a prince

prince bould be alfo in the main faithful to his high truft, but poffef

borne patiently fed with fome groundleſs prejudice or violent anger

againſt any private ſubject, and aiming at his deſtruc

tion without any juft caufe : no man can innocently

obey his unjuſt orders in deſtroying an innocent man,

and one fhould fuffer rather than execute them. The

innocent perfon thus intended for deftruction would

have a right to all violent methods of defence, even
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againſt the prince in perſon, were he only to regard CHAP. 9 .

the right ofthe prince againſt him; but for the fake'

ofhis country, not to deprive it ofa prince in the main

good, or expofe it to any great evils which might en

fue upon his death ; it may be the duty of the fub

ject to fly rather than uſe violence, or to be a mar

tyr for his country's intereft, when he cannot eſcape

by flight.

lawful.
But to ſay that in no caſe men have a right of re- tance often

fiftance, or that in no caſe they can affume to them

felves to judge of the commands of their ſuperiors,

is monftrous. All ends of government, all fafety, all

important rights of a people would be precarious,

and be loft without redreſs, as foon as fupreme power

came into wicked hands. Theywho cannot judge of

the juſtice of commands given, can furely as little

judge of titles to fupreme power. This doctrine there

fore muſt for ever eſtabliſh every ufurper who once

gets into poffeffion. A wicked prince or ufurper, a

fenate, or a few Democratick deputies once in pof

feffion are for ever fecure : upon their orders, which

none muſt affume to queſtion or judge about, their

foldiers might rob, pillage or maffacre any whom

they fufpected ; nor could there be any redreſs.

fons justly con
4. As to perfons condemned to puniſhment ac- The duty ofper

cording to juſt laws, they ſeem obliged to bear it, anddemned.

owe to the publick that reparation of the miſchief

done by their example. Their declining it by artful

contrivances to make an eſcape is fcarce juſtifyable,

tho' it is generally excuſed on account of the great

XxVOL. II.
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puniſh, they can have none to reſiſt by violence. Nor

is it lawful to tempt any officers of juſtice by bribes

to be unfaithful in their truft, or to ufe violence a

gainſt them.

5. One condemned upon an unjuſt law or falfe ac

cuſation ſeems to have a right to make his eſcape by

any methods which are not injurious to the innocent.

Nay as one may have a right of felf-defence, or of

defending an innocent man by violence againſt any

aggreffor, tho' the aggreffor was in an invincible error,

and fo innocent too : in fome cafes the like may be

juſt in an innocent man, orin his friends againſt fome

inferior officers of juſtice, when all the detriment a

riſing from ſuch efforts fhall be a far leſs evil than

the execution of the unjuſt ſentence upon the inno

cent, and eminently worthy.

Ofthose unjustly

condemned.

The cafe is much more obviouſly favourable where

the laws are notoriouſly unjuſt and oppreſſive toward

great numbers ; or plain ufurpations upon the natu

ral and unalienable rights of all rational beings . Such

are all thoſe which invade the rights of confcience by

perfecution for innocent religious opinions. Had one

fufficient force by the concurrence of others, he would

have a right to compell the legiflator by force to re

fcind fuch unjuft decrees. Much more muſt he have

a right to defend himſelf againſt their tyranny in this

point by any violence againſt the execution of fuch

laws when he has probability of fuccefs .

Thus the general duties of magiſtrates and ſub
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jects are diſcoverable from the nature of the truft CHAP. 10 .

committed to them, and the end of all civil power.

Political prudence to exerciſe the rights veſted in

magiftrates wifely according to the feveral exigencies

of publick affairs, is a moſt important part of hu

man knowledge, and muſt be acquired by much ob

fervation, and experience in political affairs, by know

ledge of the intereſts and conſtitutions of neighbour

ing ſtates, by civil hiſtory, and political writings.

CHA P. X.

The LAWS ofPEACE and WAR.

WA
R

is the ft
states the

AR is the ftate of thofe who by violence Laws of war

defend or proſecute their rights : and as fo-fame as among

vereign princes and ſtates are in refpect of each otherindividuals .

in natural liberty, the whole doctrine * above deliver

ed , about the violent defence and profecution of

rights, belongs alſo to the wars of ſtates, and the juſt

terms of peace among them.

1.

Wars publick

or private, f.

lemn.

Wars are either private or publick, the former are

thofe of private men in their own names ; publick are lemn or not fo

" thoſe wars undertaken by the authority of a ftate

" or its fupreme governor on one fide at leaſt." When

" a war is undertaken by the authority of fovereign

"ftates on both fides," it is called a folemn war, and

a fort of † external juſtice is attributed to it on both

* B. ii. c. 15. $5. + See Grot. 1. i . c . 3. § 4. thus juftum et purum ducllum is

afcribed to both fides, tho' other wars are as lawful. Sojuftae nuptiae are not the ſafe

lawful marriages.

X x 2
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BOOK III , fides by the cuſtoms of nations ; not that there can

be true juſtice upon both fides ; or, as if all other

wars were morally unjuſt. To this bellum folemne

Grotius and his followers require alfo a previous in

diction or declaration, after juſt reparation of wrongs

or the fulfilling our juſt claims has been demanded

and refuſed, according to the old foecial law of the

Romans. But whatever may be faid of the previous

demanding our right, which indeed feems neceffary

on the offenfive fide, if their affairs can allow it,

there is no fuch neceſſity after a juſt demand has

been made and refuſed, that there ſhould be a * pre

vious declaration of war. It is never expected on the

defenſive ſide, nor is it always fafe to the other, as it

may give time to the enemy, and prevent the beſt

opportunity a nation may have of doing itſelfjuſtice.

Nor has any fuch univerſal cuſtom obtained even a

mong the more civilized .

Evil wars may Publick wars but not folemn, are thoſe when ma

he asjust as any giſtrates quell feditions and tumults ; when two great

factions in a ſtate upon fome debated point of pub

lick right have recourſe to arms. Sometimes one fide

having the ſupreme governor's authority, as in Mo

narchies ; and fometimes neither ; as when one half of

a fenate or popular affembly makes war with the o

ther. Theſe are called alfo civil wars ; and in many

cafes there is as much reafon pleading for favour, and

all humane treatment in theſe civil wars, from each

* See Bynkershoek Queſt. Juris Publ. i. 2.

1

1



The Laws ofWAR.
3'49

other and from all other nations, as there can be for CHAP. 10.

both fides in any folemn wars ; as both fides may have

as fpecious reaſons or pleas of juſtice, as can be found

on both ſides in the wars between fovereign ſtates :

which muſt appear from the many caſes in which re

fiftance to governors may be lawful ; of this here

after.

relating to the

II. The laws of war relate either to the rights or Laws of war

obligations on the contending parties toward each o- parties.

ther, or toward neutral ſtates who are at peace with

both the parties ; of theſe in order.

There is one duty incumbent on both with reſpect

to each other, and to all mankind around, that when

they cannot give previous declarations, they ſhould

however give ſubſequent ones, explaining their claims

and the grounds of them. The defenfive fide is ob

liged as much as the other to make known their de

fences and exceptions againſt the demands of the ag

greffor. Such declarations are the natural means of

letting each other and all the world know, that nei

ther of them are uſing violence, with the ſpirits ofpy

rates or robbers , without regard to right and juſtice ;

and they preclude all preſumption of their renoun

cing the law of nature , or forfeiting the common

rights of mankind, if indeed their declarations con

tain any ſpecious pleas or allegations founded in fact ;

where it is fo, the body of the people on both fides

may be innocent in deeming their cauſes to be juſt ;

nor fhould thoſe who bear arms on either fide be re

puted infamous, or enemies to mankind : as they ac
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their orders, upon fair prefumptions ofjuftice.

III. In the wars ofſtates, as in thoſe of individuals,

we may confider the cauſes, the time of commence

ment, and the term to which they may be continued,

and the lawful methods of carrying them on.

The juft caufes

of war are pro- ,

perinjuries;

ger ofthem.

1. The ordinary juſt cauſes are ſome violations of

perfect rights. Our neighbour's innocent increaſe of

wealth or power does not juſtify our invading him, tho'

it fhould rouſe our caution and diligence to encreaſe

or apparentdan- our own wealth and power, and to form alliances. If

any neighbour indeed appears to be preparing himſelf

for hoftilities and conqueft, tho' he has not yet com

mitted any injuries ; if he is poffeffed of any fingular

advantages by fituation, or other caufes, that ſtates a

round him cannot be fecured but byfuch continual ex

pences of armies or garriſons as they cannot bear ; they

may have a right to infift upon fomething more than

verbal fecurities againſt injuries, and compel the aſpir

ing ſtate to give it, by ſurrendering frontier-forts, or

demoliſhing them, or by quitting fome other part of

their ſtrength .

2. As among the members of a free ftate there

may be potent reafons for preventing fuch immode

rateacquiſitions ofafew,tho' made byinnocent means,

as may be dangerous to the whole body, there are the

like reaſons why neighbouring ſtates ſhould inſiſt on

proper fecurities for their fafety from any one which

is exceedingly increafing in power, or they may put

a ftop to its increaſe by force. But this is like the
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extraordinary rights of neceſſity, which ſtates cannot CHAP. 10.

have recourſe to, if by induſtry, good difcipline, or

any other inoffenfive methods, they can preferve a pro

per ballance of power againſt their aſpiring neighbour.

An abfolute neceffity too in fome cafes may juſtify

the uſe of force in demanding what cannot ordinarily

be claimed as matter of perfect right *.

thers against in

3. As men in natural liberty have a perfect right Defence of o

to affift any neighbour againſt injury, fo have foreign

ſtates to aſſiſt any one that is unjustly attacked, or that

has not force enough to compell an injurious neigh

bour to fulfil its juſt claims. Nay it is the duty and.

intereſt of all around to give this affiſtance ; as the

like injuries may be done to others , if the injurious

ftate is allowed to enjoy its prey. This is more efpeci

ally their intereſt when ambitious defigns of conqueft

appear, tho' they are not yet turned toward ourſelves..

end ofhoftilities

IV. The timewhen hoftilities may juftly commence The justcom

is affoon as an injurious ftate has fhewed the hoftile mencement and

or injurious deſign, by violating any perfect right of

ours, and refuſing reparation when demanded, or de

nyingto perform what we juſtly claim from it. It is

juft , as well as prudent, to prevent an enemy, and

make his country thefeat ofthe war ; nor are we bound

to ftay till we are invaded.

* It is thus that Grotius defends the

wars made bythe Ifraelites upon fome na

tions which refufed them a paffage through

their country upon the fairest offers of

peace, and of abſtaining from all injury.

And yet no nation , without abfolute ne

ceflity, has a perfect right to claim this

allowance. An army in the heart ofa coun

try may be master ofit, unless a fuperior

army be raiſed in its defence ; the other

hoftile party will infift on the like right,

and thus the neutral ſtate may be madethe

feat ofthe war.
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BOOK III. The term to which violence may be justly con

tinued , is till the danger be repelled , all injuries

and expences of war compenfated, and every thing

paid and performed which we had a perfect right to

claim, and ſecurity obtained againſt like offences or

injuries for the future. To continue violence, after

all theſe are obtained or offered, is manifeftly unjuſt,

as it is cruel toward the conquered ; and is ſo far from

being uſeful to mankind, that it is highly pernicious,

as was ſhown above about conqueſts.

V. The moſt undifputable method of making war

is by open force and violence againſt ſuch as oppoſe

us by violence ; and this is naturally juft, as far as it

is requifite to obtain our right, or to diſtreſs the ene

my fo as he ſhall conſent to juſt terms. Such violence

or cruelty as is not naturally fubfervient to this pur

poſe, or without which we could obtain our right ef

fectually, and at no greater expence to ourſelves, is

truly unjuſt and deteftable. Such is the murdering

ofhoftages or captives in cold blood , and all barbari

ties toward women and children. Nay, granting that

by fuch barbarities an enemy might fooner be moved

to agree to juſt terms, yet they are naturally unjuſt

toward innocents ; and are horrid precedents, which

may be turned againſt ourſelves, or thoſe in the juſt

eft cauſe.

Force the un

difputed method.

of warring.

By tacit con

vention certain

Many civilized nations, by a long cuſtom, which

forts precluded. feem to import a tacit convention, have agreed to ab

ftain from fome dark methods of deſtruction, fuch

as poiſoning fountains which ſupply an hoſtile camp,



The Laws ofWar. 353

ufing poifoned arms to make all wounds mortal, and CHAP . 10 .

fome few others. As the cuſtoms are humane, it is

vicious and difhonourable to depart from them while

the enemy is willing to obferve them ; as departing

from them may increaſe miſchiefs further than is ne

ceffary for the purpoſes ofwar, by deſtroying women,

or children, or perſons wounded, who however could

have been of noſervice againſt us ; and our enemymay

gain as much by ſuch artifices as we can. As to af

faffinating of hoſtile princes or generals , there is no

cuſtom of nations excluding it, providing it be not

done by the corrupting of fubjects , or fuch as are un

derbonds of fidelity, againſt their maſters. It has of

ten been practiſed by civilized nations againſt any ho

ftile prince or general, and not condemned . But the

bribing a fubject to affaffinate his own prince, or a fol

dier his own officer, is generally condemned.

pralices too

much indulgei

bycuftom.

It is to be exceedingly regreted that while fome Some horrid

practices not ſo very pernicious ſeem to be generally

condemned and counted infamous methods of war,

yet a general cuſtom has given impunity to fome of

the moſt horrid barbarities committed againſt ene

mies. No perfon is puniſhed, or counted infamous

in his own country, for murders of cold blood, rapes ,

butchering of women and children, or any cruelties

committed againſt an enemyduring a war. Nay fhould

he fall into the enemies hands, he is not proſecuted

for theſe crimes, as the enemy is reftrained by fear

of repriſals. There is all reafon indeed to excufe great

cruelties done in the heat of action, which a cool fpec

VOL. II. Yy.
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Book III.tator may fee to be unneceffary. This indulgence

maybe given to human weakneſs amidſt fear and dan

gers. But for barbarities unneceffarily committed a

gainſt enemies, when there was no prefent danger, and

in cold blood, it would be honourable, and but a piece

ofjuſtice in every nation, to inflict the fevereft pu

niſhments on their own fubjects for ſuch crimes, and

to hear in their courts of juftice the complaints of

their enemies againſt them .

How farfraud VI. There is fome debate how far frauds are law

orfratagems areful in war, and here it is plain that deceiving our ene

mies, when we have a juſt cauſe of war, by any fuch

ſigns as import no profeſſion of communicating our

fentiments to them are ftratagems univerfally jufti

fied. Nay, the cuſtom is much received of deceiving

enemies even by other figns, fuch as import this pro

feflion when uſed to a friend. Falfe narrations are

generally practifed whenever there is any hope of be

ing believed ; and men are not blamed as falfe or per

fidious on this account by thoſe who manage the pub

lick affairs of nations. One may allege , that this

cuſtom, univerfally received , is a tacit remiffion of the

right which otherways enemies would have to each

others veracity in narrations. But it muſt ever be a

diſagreeable method to a candid mind, eſpecially if

joined to any profeffions of friendſhip.

And as to all forms of contracts, truces, or trea

'ties, the cuſtom never was, nor ever can be received

of deceiving an enemy by them ; and fuch frauds ever

will be deemed, as they truly are, highly criminal and

No deceptionby

justified.

1
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perfidious. Treaties are the only humane way byCHAP. 10 .

which wars can be brought to an end and peace re

ſtored, without the entire flaughter or deftruction of

one fide ; and breach of faith in them muſt take away

all their uſe for the moſt falutary purpoſes to nations.

There is a like obligation on enemies to obferve all

promiſes of ſafe conduct or paffports given, that good

men may be fecured of the humanity due to them

by all, and which is perfectly confiftent with the moſt

vigorous profecution of the war.

VII. How the private fortunes of ſubjects are li- The juftice of

able to the claims of compenfation of damage done" priſals.

by their ſtate, and the foundations of the right ofre

prifals, were explained upon the ſubject of conquefts .

Weonlyobferve here, 1. That every ftate is bound to

reftrain its ownfubjects from injuringanyneighbouring

ſtate, or any of its ſubjects . 2. When fuch injuries

are done openly, and no redreſs made by the gover

nors offuch injurious fubjects, upon complaints made,

this is always deemed a juſt cauſe of war ; unleſs the

governor fhew that ſuch ſubjects have ſhook off their

allegiance, and are no longer amenable to their laws,

and that they give them no protection ; for no ſtate is

accountableforthe depredations madebybands ofpy

rates who once were their fubjects. 3. As fubjects are

bound to compenfate damages done by their gover

nors ; when the injured cannot otherways obtain com

penfation , it is juſt that the injured ſtate take the

compenfation due to it or its fubjects in the eaſieſt

way it can, and if that is by feizing the goods ofthe

Y y 2
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BOOK III. fubjects of the injurious ſtate, let them have recourſe

to their governors, for compenfation of what they fuf

fer through their injuſtice on a publick account.

When the cap. The cuſtom is generally received, that moveable

goods taken in war, and removed into the enemies

forts, or carried to their fleets, and adjudged as le

gal prizes, are deemed the property, partly of the

captors, partly of the ſtate to which the captors are

fubject, according as their civil laws determine. And

this change of property is acknowledged even in the

ſtate from which they were taken ; ſo that if they are

retaken, the old proprietor is deemed to have no claim;

they belong partly to the captor, partly to the ſtate,

as civil laws appoint. This is a matter of arbitrary or

pofitive appointment, with a view to encourage ſub

jects on both fides to greater activity in depredations

on the enemy.

Laws ofNati

ons refpecting

VIII. We come next to confider the laws of

the neutralstate war which reſpect neutral powers ; and as there are a

great variety of cuſtoms received in this matter, we

fhall only briefly mention the general principles and

maxims by which the chief queſtions may be folved.

This head makes one great part of what is called the

publick Law of Nations ; fome parts of which are

obligatory as parts of the Lawof Nature, and others

* It is needleſs to run into logoma- | The publick, or the Law ofNations, may

chies , whetherthere be any Law of Nati- be fubdivided into the abfolute or prima

ons diftinct from the Law ofNature. One ry, containing the rules founded on na

may perhaps divide the Lawof Nature in- tural reafon , and obligatory previous to

to two parts, the private and publick, the agreements ; and the fecondary or hypo

former about the rights and duties of in- thetical, founded on cuſtom and tacit con

dividuals, the latter about thofe offtates . vention.
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as matter ofagreement or tacit convention, and very CHAP . 10.

changeable.

The laws of war, with refpect to neutral ſtates, de

pend chiefly on theſe few maxims .

They not

fide.

1. No neutral ſtate ſhould be obliged, without itbe forced to de

inclines to it, to declare for either of the contending are on either

parties, or to favour either in the war, and thus ex

poſe itſelfto the hoftilities of the other. There may

be a ſtrong obligation of duty, or gratitude, or finer

juſtice ; but, where there has been no exprefs engage

ment by contract or treaty, a neutral ſtate muſt be at

liberty to act as it pleaſes and may continue its neu

trality. The fame holds as to the two contending.

parties in a civil war ; a ſtate formerly in friendſhip

with this divided country is not obliged to declare

for, or recogniſe, the juſtice of the cauſe of either.

Nor is it to be deemed any breach of friendship by

the fide which proves victorious, that the foreign ſtate

gave no aid to it while the victory was doubtful, pro

vided that it acted the fame part toward the other.

right to spoil s

a

In confequence of this a certain external right is The external

ever allowed to be acquired bythe captors to all move teken in war, i

ables taken in war; and the title is deemed indefea- fullproperty.

fible if theſe goods are purchaſed by a neutral ſtate

or its fubjects, fo that they can never be reclaimed

out of their hands by the old proprietors ; nor is it

deemed a departure from the neutrality that they buy

fuch goods taken on either fide as once were adjudg

ed as prizes. The purchaſer may not know how the

goods were acquired . If they were to be reclaimed



35
8 Th

e
La
ws

ofWA
R

.

Book III by the old proprietors, and delivered to them ; the

neutral ftate would thus declare that the feizure was

unjuſt and muſt loſe the price payed, or declare war

upon the captors. If they refuſed the demand of the

old proprietor, while he was allowed to infift on his

old right, this would be declaring againſt him and his

country. Nay if fpoils are fold to other ſubjects of

the fame ftate from which they were taken, either by

the neutral purchafer, or by the enemy, (as trade is

fometimes allowed by treaty during hoftilities ;) out

of favour to the fair purchafer, as well as to the ex

ternal right of the captor, the old proprietor cannot

claim them. Were it otherways, all trade would be

precarious either with the enemy or neutral ſtates .

But as to lands, cities , or provinces taken, as no

teatlypoffefed. purchaſer can be prefumed ignorant how the ſeller

acquired them, there is no fhadow of reafon for al

lowing fuch a right in the captor. A neutral ſtate by

purchaſing them would preclude the old proprietors,

or the ſtate, from recovering by force their old terri

tory ; or would force them to declare war againſt the

purchaſer. Such purchaſes therefore are always deem

ed contrary to the neutrality.

Nofuch right

as to lands vio

There is indeed one external right justly under

fron of lands, ci ftood as attending the violent poffeffion of lands,

Certain effects

ofviolent poffef

ties, &c.

cattles, or cities ; that all fervices, rents, or other

annual payments, due formerly by any perſon or cor

poration to the old proprietors or governors of them,

are now validly payed to and difcharged by the vio

lent poffeffor; fo that the old proprietor or governor,
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if he recovers them again, cannot redemand the fame CHAP. 10 .

fervices or payments ; nor look upon fuch fervices or

payments, during the violent poffeffion, as any infide

lity or hoftility ; unleſs they have been offered offici

ouſly, when they were not exacted by the affumed au

thority of the violent poffeffor .

But no deed of the violent poffeffor can releaſe

from any
future rents, ſervices, or payments, or diſ

charge any fuch obligations, beyond the annual term

ly payments during his poffeffion ; fo as to preclude

the claim of the old proprietor or governor when he

recovers his former poffefſions. If he has by force or

by threatnings compelled a debtor, whether a private

perſon or a corporation, to pay fully a debt due to

the corporation now violently poffeffed, or to its go-

vernor in his publick capacity ; and that without any

collufion, or fraudulent agreement with the debtor,

the debt is * validly diſcharged.

66 No aidshould

2 . Neutrality can be preſerved only by givingbe given to either

help to neither fide in the war, or equally to both."ide, or equally to

Hence if one fide is allowed to enlift volunteers in

the neutral ſtate, both muſt be allowed. If troops are

hired out they muſt be hired out to both, if both de

fire them. And privileges of trade continued to both

as they were before the war broke out. Military ſtores

must be furnished to neither without confent of the

other, who may perhaps demand the like fupplies ;

66

See a famous cafe of this kind in Quintilian, I. Orat . v. 10. where Alexander, af

ter the conquest of Thebes , releaſed a debt due by the Theffalians to the Thebans,

with the decifion ofthe Amphyctiones .
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Book III.ordinarily they are to be ſent to neither. Nor can the

neutral ftate fend even common proviſions to any ci

ty befieged, or to any iſland or coaft guarded by an

hoftile fleet of the other fide. Counterband goods,

or fuch as are thus prohibited, may juſtly be feized

on the coaſt, when it appears they were defigned for

the enemy
.

If a neutral ftate has been in an alliance offenfive
How prior al

liances bind to

fendSupplies and defenſive with both parties, and bound to fend

quota's of troops to their affiſtance, if the neutrality

remains it can fend troops to neither. If its intereſt

allows it to quit the neutrality, it may juſtly ſend

troops to that fide which has the juft caufe. All

contracts about giving aids in war have always this

tacit condition that " the cauſe be juſt." No treaty

can bind to aſſiſt in unjuſt violence.

Neutralfates 3. A third obvious maxim is that " a neutral ſtate

foould enjoy all ſhould be precluded from no advantage it enjoyedcommerce with

by either fide, on account of the war; except fuch

66 as it made by commerce in military ftores :" all o

ther advantages of trade and navigation it ſhould en

joywith both. Thus the goods of any neutral traders

found aboard the ſhips taken and judged prizes, fhould

not be forfeited. The neutral ftate had a right to

freight fhips from either fide ; and, as it had a like

right to hire out its fhips to both, tho ' the enemies

goods aboard neutral fhips are juſtly taken, yet the

neutral fhips cannot be made a prize. Each fide may

have a right to examine the neutral fhips, and find

ifany ofthe enemies goods be aboard : but they have

both in common ce

merchandise.

1
1
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1

no right to feize either the ſhips, or any parts of theCHAP. 10.

cargo which did not belong to the enemy.

There is one right, like thoſe upon a plea of ne

ceffity practifed and allowed ; that either party in any

fudden exigency may take any neutral fhips in their

ports, upon paying a reaſonable freight for them, to

tranfport troops or ſtores upon any expedition .

In like manner no neutral ſtate ſhould loſe any

right ofmortgage upon the lands or territories taken

by either fide from the other.

4.

areallowedinthe

Another maxim as to neutral ftates is " that No boilities

" they have a right to hinder either fide from com- neutral flaté.

mitting any hoftilities againſt the other, within the

" neutral territory or its harbours ; and to give pro

" tection to any refugees from either fide." As the

neutral ftate is mafter of its own territory, its bays,

and harbours, it has a right to prevent hoftilities of

either fide within them ; and it is plainly its intereſt

to do ſo, as they may be dangerous to itſelf or its

fubjects. The taking of ſhips in its harbours may in

terrupt or diſcourage the trade, which the neutral

ftate has a right to retain, with both parties. And

the diſcharging of artillery may be more pernicious to

others than thofe that are aimed at. It is the part of

a common friend to prevent all forts of violence of

the contending parties, as far as he can ; and every

ftate within its own bounds has a right to prevent

them. This right is allowed to extend as far as it

has a power of commanding by the guns of its forts.

Exerciſing force againſt enemies is always looked up

VOL. II. Z z
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Book III.on among the jura majeftatis, or parts of fupreme

power which no ftate has a right to within the bounds

of anotherwhich is at peace with it.

The protection

of deferters or

refugees.

IX. As to refugees from either fide, a neutral ſtate

has a right to protect them for the like reaſons. No

foreign prince has a right to exerciſe any
juriſdiction,

civil or criminal, within the bounds of another ſtate.

If he or his
ambaffadors are allowed to refide in a

neighbouring ſtate for fome time, they retain all their

powers and rights in their own country, but have none

where they refide, except what is allowed them by

this ſtate ; and by the cuſtom of nations there feems

to be allowed to them a civil
jurifdiction over their

own retinues, to decide any points of property deba

ted among their own fubjects. Nay this right is al

lowed to confuls , who
reprefent not a prince or ſtate,

but are agents for merchants at a foreign court, and

appointed as judges in civil cauſes by their prince o

ver their countrymen. But as they have no jurif

diction, even in civil caufes, where
foreigners are con

cerned ; and for criminal
juriſdiction, it is not allowed

either to a * prince or his
ambaſſador over their own

fubjects or countrymen refiding with them in another

ſtate, as criminal juriſdiction requires often the uſe

offorce.

Cufomsrecein

ed asto criminals .
The right and cuftom of nations is pretty general

andbankrupts . in this matter. Foreign ſtates are truly obliged by the

Chriſtina, Queen ofSweden , put to death, while ſhe refided in France, one ofher

fecretaries for betraying her counfels . The French juſtly refented it as an exerciling

force in their country.

1
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LawofNature to give no protection to any infamous CHAP . 10 .

criminal , or notoriouſly fraudulent bankrupt , who

flees to them; they ſhould deliver them up. And yet

the ſtate from which they fled has not a right to pur

fue them by force in the bounds of another country.

If a ſtate is zealous to bring them to juſtice, a com

miſſion ſhould be demanded from the foreign ſtate,

and it is unjuſt to deny it upon proper fecurity againſt

doing any damage to its fubjects ; and then the force

is exerciſed by the authority of the governors of that

ftate. But as to fmaller criminals, or common bank

rupts, the cuſtom received is on the merciful fide to

ward them ; they are generally protected, and ſeldom

demanded to juſtice.

always protec
As to ſtate-criminals ; as frequently good men are State criminals

on both fides in civil wars and ſtate-factions, as well as ted.

in folemn wars, the general cuftom is very humane,

that theyſhould univerfally find protection in foreign

ftates ; and the refufal of delivering them up, or of

allowing them to be purfued and taken, is never deem

ed a juſt cauſe of war, if, while they reſide abroad,

they are forming no new confpiracies or hoſtile at

tempts againſt the preſent governors of their coun

try, who ſhould be ſatisfied with their baniſhment, and

lofs of their fortunes, and of the hopes they had in

their native land.

X. The natural and humane way of ending wars

is by treaties of peace ; the nature of which, the juſt'

terms of them, the obligations, and juſt exceptions,

may be fufficiently underſtood from what was faid

The nature of

treaties ofpeace.

Z z 2
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Book III.upon contracts in the former book, and upon the

rights arifing from the injuries of others ; as all fove

reign princes and ſtates are with reſpect to each other

in a ſtate of natural liberty.

The exception

of unjust force

rally.

The exception indeed of unjuſt force extorting a

precluded gene- contract is leſs to be admitted here than among pri

vate perfons, whether the wars are folemn or civil to

which the treaty puts an end. Were this exception

univerfally allowed, all treaties would bevain ; no ſtate

would regard anypromifes or engagements ofanother;

nor would contending factions have any faith in each

other; fince either fide, whenever they inclined, could

ftill have this pretence to evade their obligation,

that the contract or promife was extorted by unjuſt

violence ; and thus all old contraverſies would revive,

notwithſtanding any agreements or renunciations. No

terms offered would ſtop hoftilities. War muſt end

only by the deſtruction or entire conqueſt ofone fide.

But not in all

cefes.

On the other hand ; fome wars undertaken by prin

ces and ſtates are ſo manifeſtly unjuſt, without any

fhadow of right, which yet prove fucceſsful , that it

would be hard to preclude a ſtate, which had been

compelled by fuch unjuſt violence to conſent to the

moſt oppreſſive and iniquitous terms, from all redrefs

either for themſelves or their pofterity for ever, tho'

they had the moſt favourable occafion of fhaking off

the unjuſt and cruel yoke. To do fo would give the

greateſt encouragement to unjuſt violence, and make

oppreffion everlaſting without remedy.

We may perhaps juſtly diſtinguiſh, between vio
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lence really unjuſt, and yet founded upon fuch fpe- CHAP . 10 .

cious pleas and colours ofright, as might have impo

fed upon men who truly intended to act juſtly accord

ing to the Law of Nature ; and that violence which

had no fuch colours of right : allowing a valid obli

gation to thoſe treaties which were obtained by the

former kind of violence ; eſpecially when it was con

ducted honourably, according to the humane cuſtoms

ofcivilized nations, and when the treaties contain no

terms manifeſtly inconſiſtent with the plain laws of

humanity, and with the fafety , and theſe natural

rights of a people which are neceſſary to fecure all

valuable enjoyments of life . But for treaties extorted

byviolence manifeftly and avowedly unjuſt, and con

taining terms quite inconfiftent with equity, and all

fecurity or ſafety of the people defeated as to the na

tural enjoyments of rational creatures, they can pro

duce no obligation .

termination of

many questions.

No doubt after all the decifions men can give, con- Noprecife de

traverfies may ftill remain: What are theſe fpecious

colours of right which plead for the validity of con

tracts extorted by unjuft force? Whatfort ofterms are

thus inhumanely oppreffive? where there is no com

mon judge there is no refuge but to mens own con

fciences, and ſenſe of humanity, and juſtice, and to

wife arbitrators, or neutral mediators, under no at

tachments of intereft to either fide.

XI. There are many divifions of treaties ; fome are

perfonal, entered into out of affection to the perfon

of the prince, and fubfifting only during his life. O

Divifions of

treaties.
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Book III.thers are called real, when they are made with a prince

or ruler, as he repreſents and acts in the name of the

body politick, which never dies. The obligation of

thefe is perpetual , where no limited term of years

is expreffed. Some are equal, binding to equal per

formances, or fuch as are proportional to the wealth

of the ſtates ; and others unequal. Of the unequal a

gain, fome, tho' burdenfome to one fide more than

the other, yet make no diminution of its fovereignty

or independency. Such for example, as bind one fide

to refund the expences ofthe war, to deliver up fhips,

or frontier towns, or to quit certain branches of trade,

or even to pay certain fums annually. Notwithſtand

ing of fuch burdens, the ſtate may exerciſe within it

felf, and with other nations, all parts of the fupreme

power ; other unequal treaties diminiſh the fovereign

ty: thus if one conſents that appeals ſhall lie in cer

tain caufes from its own courts to thofe ofthe other

ftate, or that it ſhall not make war without confent

ofthe other. The terms of thefe treaties fuggeft the

obligations on both fides.

Hostages why

in difufe.

1

In confirmation of treaties in former ages hofta

ges were frequently given. But as they can give no

fecurity unleſs a nation were diſpoſed to commit a

great piece of barbarity, in puniſhing the innocent

hoftages for any perfidy of their country, to which

they had no way contributed ; the cuſtom of demand

ing or giving hoſtages is laid aſide.

XII. Treaties and confederacies of all forts are ma

naged by ambaſſadors, envoys, and plenipotentiaries,

The rights of

amballadors,&

"

1
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perfons employed to tranfact fuch matters in the nameCHAP. 10 .

of a ſtate. The rights of all theſe perfons, according

to the Lawof Nature, are the fame whatever names

or external dignities they may obtain, if they are ſent

to any ſtate in the name of another, great or ſmall,

which is not dependent on the ftate to which they

are fent.

1

inviolable.
This right, in the firſt place, belongs to all who are Theirperfous.

fent with any publick meffages in peace or war, that'

their perſons ſhould not be violated ; but they ſhould

either be allowed to refide in ſafety while they offer

no violence, or, if this is refufed, to return unmolef

ted. The greateſt enemy, even upon the juſteſt pro

vocation, is obliged to liften to propofals from the

other fide, as his right is not infinite ; and there are

certain propoſals which when made he is obliged to

accept of, and deſiſt from hoſtilities. No propofals

could be made if the perfons, who carried them, were

not allowed protection.

refidence of

is the of

A ftate indeed is not obliged by the Law of Na- Nonaturalobli

ture to allow the ambaſſadors, envoys , or reſidents of fation to admit.

other ſtates to continue in its territory ; fuch perfonsabafadors, but

always act the part of ſpies if they are diligent inall nations.

their trufts : and they may be refuſed acceſs to it

without hoftile intention. But as the advantage is e

qual to both fides againſt each other, where they are

mutually allowed ; and as by their means many diffe

rences are ſpeedily compoſed which otherways had

broke out into wars ; it is now the cuftom of all ci

vilized nations to allow them mutually, and to give
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Book III.them full protection while they commit no hoftili

~ties, or form no confpiracies againſt the ſtates where

they refide.

What privi

leges or immuni

The Law ofNature enfures to them no otherpro

ties they havebytection, previous to ſome cuſtom importing a tacit

the Law of Na- convention, than that which every civilized ſtate givesture.

to its own ſubjects or to any private foreigner who

refides with them for pleaſure or commerce. An ac

tion would lie againſt them in the courts of the ftate

where they refide for any debt or crime, as againſt

any private foreigner. And if they were, and conti

nue natural ſubjects of the ſtate they are ſent to, they

are juſtly treated as its fubjects ſtill ; tho' employed

as factors for others. Their employment as it is of

great dignity and importance, would indeed entitle

them to greater deference and external marks ofho

nour, than they could have claimed in their private

capacity : but it gives them no further perfect right

without fome convention expreſs or tacit .

But a pretty general confent of civilized nations has

given a great number of other privileges and immu

nities to them, their families and retinues ; the fettling

of which makes a confiderable part of the * publick

Law of Nations, as it is called, which is founded on

tacit conventions, declared by general practice, and

by the refentment expreffed at any nation which vio

lates it. And yet as to moſt of theſe laws any nati

on by a timely premonition of its neighbours that

What by the

custom of nati

Gus.

* Thecurious may findthem in Wiquefort's Ambaſſador, and Bynkershoek defore

Legati, and other authors .
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it neither infifted on fuch privileges to its own am- CHAP. 10.

baffadors, nor would give them to thoſe of other na

tions, might free itſelf from all obligation ; fome of

them indeed are founded on reaſons of humanity ; but

many others merely on capricious cuſtoms, and the

vanity of princes.

a ftate net fub

XIII. There are humane reaſons for one cuftom, al- Ambafadors to

moſt univerſally received of late, that " ambaffadors, je to its courts.

" envoys and all who act for nations independent of

" the ftate to which they are fent, * are not ſubject

66

on account of their refiding in any ſtate, to the

courts ofthat ſtate, in any action civil or criminal."

Nothingmore is allowed than barely the neceſſary de

fence againſt any outrage of theirs, or any confpira

cy. All right ofjudging and puniſhing is referred to

the prince or court to which they were formerly fub

ject. There is an equitable reafon for extending this

privilege beyond the ambaffador's perfon even to all

his proper family ; fuch as his wife, children, fecreta

ries and neceffary domeſticks ; ſince by the want of

them, or by any vexatious proceffes againſt them, he

might be diftreffed or hindered in his bufinefs. If

their conduct is offenfive they may be ordered to with

draw, and juſtice be demanded againſt them from the

ftate which ſent them, the refuſal of which would be

a juft cauſe of war. The reaſon for the privilege is

this, the moſt vigilant ambaffadors do generally moſt

oppoſe the intereſts of the courts where they refide,

and are the leaft popular in that country; and there

* Legatus non mutatforum.

VOL. II. A a a
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Book III.fore would have the worſt proſpect of a fair trial, or

~ of a juſt ſentence upon any civil action or criminal

proceſs againſt them.

At the fame time, if an ambaffador trades where

he refides, or incurs debts by contracts ofmerchan

diſe, or by bonds ; there is little natural reaſon why

he fhould not be fued and compelled to do juſtice to

the fubjects ofthe ſtate where he refides. Ifhe is fuf

picious of the partiality of the courts, let him abftain

from voluntary contracts . There is ſtill leſs natural

reaſon for the immunities of all gentlemen of his re

tinue in fuch cafes. It would be highly proper that

he gave a lift of his domeſticks upon his admiffi

on, or upon adopting any more into his family; that

the ſtate where he refides might judge how far it was

proper to extend its protection to fuch numerous re

tinues.

Ifis house no
In like manner, there is no natural reaſon for making

fanctuary by the his houfe a fanctuary to any but the neceffary domef
law of nature.

ticks allowed him : much lefs that it fhould skreen

any ſubjects of the ſtate where he refides from the

execution of juſtice, and thus limit the power of the

ſtate over its own fubjects. But ſuch claims have of

ten been made by means of an unneceffary notion that

the ambaffador reprefents the perfon of the prince

who fent him, and ſhould be treated as fuch ; or repre

fents a free and independent ſtate, and muſt have a

like independency, immunity from the power ofthe

ftate he is fent to, for all who attend him of every

character.

1
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ofambayaders.

XIV. From this alſo ariſe the claims of fuperior CHAP. 10 .

dignity, and the precedency of the ambaffadors of

different nations. Theſe are all arbitrary matters, de- The precedency

pending on cuſtom or convention . It would be as na

tural that ambaffadors fhould take precedency accor

ding to their ſeveral perſonal dignities, if we could

well compare the feveral perfonal dignities of men of

quality, in different nations, with each other. And

this indeed is as eaſy as ſettling the dignities of dif

ferent princes. Names are of no avail in this mat

ter. A duke of Ruffia or Venice and a duke in Bri

tain, a marquis in Britain and one in France are of

very different dignities . The kings of Britain were

once of higher dignity than emperors of Conftan

tinople, or fome Weſtern Emperors in Rome. All

rights of precedency among independent princes and

ftates, or their ambaſſadors, muſt depend on ſome a

greement or old cuftom. Were we to follow natural

reaſon , theſe ambaſſadors ſhould have the higheſt

dignity who repreſent the wifeſt and beſt conftituted

ſtates or polities ; as theſe are the moſt honourable

bodies politick. Superior force, ftriking terror in all

around, often engages nations to give up theſe mat

ters of ceremony to the moſt potent. Abfolute here

ditary Monarchies, and Oligarchies, have the weakeſt

pretences to dignity.

Aaa 2
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BOOKIII.

CHA P. XI.

The DURATION ofthe POLITICK UNION ;

and the CONCLUSION.

union.

are freefromthe

bend.

I. THE duration of a political union, and of a ci

tizen's obligation to his country may be de

The duration termined by theſe confiderations. 1. As this union is

of the political defigned for the good of all , it is oppreffive in any

ftate, where it is in no danger of decay, to detain any

finall number of citizens, who have a rational pro

fpect of a better condition elſewhere, while the ſtate

Whenfubjectsfuffers no confiderable loſs by their departure. It muſt

be a wretched plan of polity, or very unfaithfully ad

miniſtred, which can tempt any great numbers to de

fert it, contrary to ſo many ſtrong natural tyes ; and

in either caſe, if proper remonſtrances cannot obtain

a redreſs ofſevere grievances, the citizens have a right

to leave it, as the natural conditions, either expreffed

or implied, upon which they aſſociated are broken.

To defert a good affociation, wifely adminiſtred, when

it falls into any diſtreſs by foreign force, is highly cri

minal ; and the ſtate may reſtrain its fubjects by vio

lence, as they are facredly bound to fupport it at all

hazards.

Men banished for ever, on account of crimes, are

no longer fubjects . But a temporary baniſhment or

relegation into any remote province ſubject to the

ftate's juriſdiction , does not take away all right of the

ftate over fuch corrupt members.
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How aftate

tet all its parts.

II. While a ſtate can protect all its members, it is CHAP. 11 .

under the moſt facred obligations to do it. It mayin

deed under the utmoſt neceffity, when the whole can- bound to pro

not otherways be ſafe, bind itſelf by contract not to

protect any further a ſubject, or a certain diſtrict, de

manded by a victorious enemy. But this deed cannot

preclude the fubject, or the diſtrict, from taking any

other refuge: their bond is diffolved. An hero per

haps to preſerve a country would deliver up
himſelf

a

facrifice.

as diffent.

When the majority of a ſtate conſent to change Certain changes

the polity infome effential parts, uponwhich the fafe- of polityfree

ty and profperity of the ſubjects depended, in com

pliance with an invader or ufurper, or out of any ſu

perſtition or folly ; ſuch as diffent have a right to with

draw with their effects into any other country ; or to

afſociate by themſelves : nor can they be retained upon

any pretence of the old contract, fince the effential

articles are changed without their conſent. A man

acts unjustly who diffents from any wiſe and uſeful

change of the polity ; and yet it would be hard to ob

lige him by force, without fome great neceſſity, to re

main a citizen.

But all real treaties formerly entered into with

other nations retain their full force after the change,

fo do all publick debts and claims on both fides.

the fubjects are

III. If a ſtate is by force fubdued to another, the after a conqueſt

majority of the conquered have no right to retain anyfree.

of the old citizens who incline to remove. Any parts

ofthe vanquished ſtate may affert their liberty and in
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Book III.dependency, or unite with any other ſtate they incline.

The former bond is diffolved by the failing of an ef

fential condition. It is indeed very unjuſt in any part

to defert the body, while there is any hope of fup

porting it.

If a people once intirely conquered ſhould upon

any unexpected emergence ſpeedily recover its inde

pendence, it is the duty of all its citizens who have

entered into no new political bonds to return to their

former union, if the terms of it were equitable. But

if they were not, or if any parts have entered into

new polities, by contracts againſt which they have no

juft exception; as the former bond was diffolved by

the conqueft ; all their new tranſactions are obligato

ry, in which they acted juftly according to the pro

babilities then appearing to them.

Aprovince long If a people conquered for fome centuries, and re

conquered , and

recovering its induced into the form of a province, ſhould afterwards
dependency, does

not acquire allfind an opportunity of afferting themſelves into in

the old rights o

ver other lands dependency again, and that with all juſtice ; it would

be * ridiculous in them to claim any right in diſtricts

or provinces long affociated to other ftates, or fub

fifting by themſelves ; upon any pretence that theſe

ftates or diſtricts were formerly affociated with their

anceſtors or ſubject to them, when they were a free

and flouriſhing ſtate. The conqueft diffolved all theſe

bonds, and left thefe diftricts or provinces free to con

See a long examination of the vain

pretences of Charlemain and his fucceffors

to all the dignity and rights ofthe Roman

emperors in virtue of an election by the

citizens ofRome in Grotius De J. B. etP.

1. 2. c. 8. and in Gronoviusand Barbey

raque's Obfervations.

1

I

I

1
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fult their own fafety. Such claims are ſtill more ridi- CHAP . 11 .

culous on this account that after a few centuries and

the changes which happen upon conquefts long con

tinued, the people can have little other pretence of

calling themſelves thefame with their predeceffors in

that land, than this that they live upon the fame ſpot

ofground where the antient ſtate was. But it is own

ed by all that as the people or ſtate may remain the

fame in a new climate far from their old lands ; nay

without any lands, when they are aboard their fhips

or marching through defarts ; ſo the new poffeffors of

the fame lands may be a ſtate or people quite diffe

rent from the old.

When a ſtate is once entirely conquered without

a probable proſpect of recovering its independency,

all the old conventions of the people about a poli

tical union are in the caſe of contracts entered into

about what afterward becomes impoffible to be exe

cuted on one fide, and therefore do not bind the o

ther. The fame is the cafe of the contracts by which

certain diſtricts became provinces upon condition of

protection from that ſtate which now cannot protect

itfelf.

III. While the political union fubfifts, the duties

of citizens, which ariſe either from the general rela

tion to their country and fellow-citizens, or from par

ticular ſtations and offices, are known by confidering

the true ends of the union, the rights of their gover

nors, and the laws of their country, or the nature of

any ſpecial offices they bear in it. It is fuperfluous to
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6 The CONCLUSION.

BOOK III.heap up common-place maxims, well known, but of

difficult application to particular cafes ; a good man's

heart will always be zealous for the intereſt of any

innocent affociation for a publick intereſt, in which,

by the Divine Providence, he is engaged ; and will look

upon this fituation of his fortunes as the voice of God

directing him to that part of his fellows who fhould

be more peculiarly the objects of his affectionate con

cern. And he will always remember *, that in any to

lerable conſtitution, he and his fellow-fubjects owe in

numerable advantages to the civil polity, to the laws,

and to the whole body; even all their civilized edu

cation, their fafety, their continual protection from

innumerable injuries, and almoſt all accommodations

and pleaſures of life. They ought therefore to ſtudy

thepreſervation and improvement of this conſtitution ,

and the general intereſt of this body, of which Divine

Providence has made them a part, and recommended

it to their zeal by all the generous principles in their

foul. No worldly intereſt of ours, not life itſelf, ſhould

be reputed too dear to be facrificed for its preferva

tion ; fince in it is included the fafety and all exter

nal happineſs of great multitudes, both in the preſent

age, and in thoſe which ſhall fucceed .

The CONCLUSION.

IV. From theſe general principles of the publick

of law of nations, as from thofe of the private law re

ſpecting individuals, we muft difcern the wonderful

footſteps of Divine Wiſdom in the conſtitution ofour

* See Plato's Crito.

The admirable

Our nature.

4
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fpecies. Since it is by following the very principles ofCHAP.-II.

our nature, the affections and feelings ofour hearts, in

that regular fubordination of the more limited to the

more extenfive, which our inward moral fentiments re

commend, and by the delightful exerciſe ofthe powers

ofreafon which we are naturally prone to, that we ob

tain and fecure to ourſelves and others both the no

bleft internal enjoyments, and the greateſt external

advantages and pleaſures, which the inftable condi

tion of terreftrial affairs will admit.

The inability

ofevery thing in

is world.

But that we may not deceive ourſelves with falfe

hopes, imagining a more ſtable external happineſs to

be attainable by individuals or ſtates than nature will

allow, and thus difplace our fouls from the only folid

foundation of teft, tranquillity, and joy, in the ſtable

perſuaſion ofa good Providence,governing all well ,and

fecuring true happineſs to every worthy foul ; in refig

nation and truſt in it, and in the conſciouſneſs of our

own conformity of difpofitions to this fupreme Excel

lence ; it muſt be of confequence to attend well to the

tranſitory, changeable, and periſhing nature, of every

thing external.

Allfates hav
in them the natu

States themſelves have within them the feeds of

death and deſtruction ; what in the temerity, impru-rat

dence, or fuperftition of the first contrivers ; what in

the ſelfiſh, ambitious, or other meaner paſſions of the

governors, and their fubjects, jarring with each other

andamongthemſelves ;what inthe oppofitions ofthoſe

feeming interefts which fuch paſſions purſue ; what in

the weakneſs and inconftancy of human virtues ; and

VOL. II. Bbb

causes o, def

folution.

7
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Book III . intheproneneſs ofmentoluxuryand preſent pleaſures,

without attention to the confequences. Theſe feeds,

along with external force, and jarring national inte

refts, have always occafioned the diffolution and death

of every body politick, and will occafion it as certainly

as the internal weakneſs of the animal body and exter

nal caufes will at laft bring it to its fatal period. Good

menindeed ſtudy, by all the art they are maſters of, to

ward offand delay theſe cataſtrophes, as long as they

can, from their friends or their country ; fuch kind of

fices are the moſt honourable and delightful employ

ments they can have while they live. But hemuſtlittle

think ofthe order of nature who fees not that all our

efforts will be defeated at laſt, whether for the pre

fervation of individuals, or of the body politick.

Their duration

the
Nineveh, Babylon, Ctesiphon, Ferſepolis, the E

infiderable gyptian Thebes, Carthage, once the ſeats of grand

unwieldy empires, are now but obfcure antiquated

names : Athens, Sparta , Crete, Syracufe ; the feats of

ingenious arts and policy, are now the almoſt defo

late feats of Barbarians. Here we have no continuing

cities . Compare the ſhort periods of their fubfiftance

with the immenfe tide of duration which paffed be

fore they were known, or with that other boundleſs

infinitude to enfue after they are gone and
forgotten ;

and the moſt potent durable empires will appear tran

fitory and but for a day.

Feternalejoy

wantsandadvan- *
Confider all external things and

enjoyments. We

#ages, no femi are fpirits carrying about with us frail decaying putri

ticsoftablehap

p.nels. fying carcafes ; that as yeſterday were embryoes, and

fhall in a few days be carth and bones. Our fenfual

1
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pleafures are mean, paffing in a moment, and often CHAP. 11 .

fhameful. Our grandeur and wealth are impofture,

played upon ourſelves and others ; an oftentation of

happineſs and fecurity, while we have no other avenues

to pleaſure than the vulgar, and remain expofed along

with them to all the fame great calamities of life : to

the fickneffes and death of fuch as are dearest to us,

and their worfe corruptions by ignorance, ingratitude

and other mean difpofitions of foul ; to all the fame

pain and weakneſs both of body and mind ; and , foon

er orlater, to that uncertain period which may furprize

us every moment, when we muft quit all our earthly

poffeffions, return into that filence we were in before

we exiſted, and our places fhall know us no more. If

we are remembred for a few years, it is but in a little

corner of the world ; to the reft ofit we are as nothing:

and, in a few more, both we and thoſe who remembred

us fhall be forgotten for ever. Grant we were always

remembred ; what is that to us who know it not?

fame are but

Nimrod, Ninus, Cyrus, Alexander, Caefar, Char- Grandeur and

lemain, Gengifcan, what fenſe of fuffering have they

now, when many repute them odious monſters, the

fcourges, the plagues of mankind? What joy have

they in being called by others heroes and demi-gods ?

Theſe moſt obvious and certain reflections, frequent

lyrecalled, muft abate thofe keen paffions about world

ly interefts which fpur on the ambitious to all oppref

fions, and raife thefe wretched contentions which dif

turb and at laſt deſtroy the beſt human polities.

They muſt have an effect yet better on an atten- The hopes of a

tive mind. An omnipotent and good God governs the

futureftate.

1
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BOOK III . world. By the whole ſtructure of our nature we feel

his approbation of virtue, his engagement on its fide.

He has at the fame time formed our fpecies capable

of thoſe obvious reflections and extenfive views into

infinitude, which fhew the meanneſs, the vanity, the

emptinefs of all worldly enjoyments ; he has implant

ed in our hearts natural defires, nay ardent affections,

toward a more noble and laſting happineſs both for

ourfelves and our fellows, and that in the moſt exten

five fyftem ; and recommended theſe affections to us,

and all beneficent actions flowing from them, as our

greateft dignity and perfection , while yet this world

cannot gratify theſe defires. Our advancing in this

perfection whichhe recommends makes a future ever

laſting ſtate after death appear as a part in his admini

ftration neceffary tomakeourhearts approve it ; andne

ceffary too to all generous folid joy of a rational crea

ture, who has natural affections toward its kind. His

providence has fo ordered , that this hope, this defire is

not peculiar to the wife, the learned , the civilized ;

but has ever been diffuſed among all mankind. Need

we then diſtruſt that omnipotent and bountiful hand,

which fatisfies the defires of every thing that liveth?

No. Let us truft in him, and be doing good after his

example : and, as we fee that all ſtates and cities upon

earth are unſtable, tottering, and preſently to fall into

ruins, LET US LOOK FOR ONE THAT HATH A SOLID

FOUNDATION, ETERNAL, IN THE HEAVENS ; WHOSE

BUILDER AND MAKER IS GOD.

17%THE END.

lon,
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